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to include shop-fabricated aboveground
storage tanks that have an oil capacity
of between 5,000 and 10,000 gallons. In
all other respects, the SP001 standard
would apply. In the SBA’s view, due to
the presence of spill control and a
continuous release detection method (in
accordance with the SP001 standard),
there appears to be little likelihood for
a discharge into navigable waters. The
SBA Office of Advocacy also believes
this additional option would make the
visual inspection option available to all,
and not a subset of, qualified facilities
and it would benefit those qualified
facilities having one tank above 5,000
gallons.

EPA is not proposing the SBA
additional approach for several reasons.
First the SBA approach would deviate
from the industry standards noted
above. Second, the Agency is unaware
of a technical basis to justify this
deviation. EPA must justify divergence
from accepted industry standards under
the National Technology Transfer and
Advancement Act (NTTAA) (see section
VII (I) for a description of NTTAA).
Third, industry standards are
periodically updated and revised to
account for changes in technology and
to remain consistent with good
engineering practice while this
approach would need to be revised
through rulemaking. Finally, EPA
believes that by allowing for a deviation
from existing industry standards,
compliance would become more
complex as facilities try to understand
the circumstances under which this
additional approach can be employed.
The Agency welcomes comment on this
additional approach as well as on the
proposed approach for integrity testing
for qualified facilities. In addition, once
the modifications proposed today are
promulgated, the Agency is willing to
continue to work with industry tank
inspection standard setting
organizations to update applicable
industry standards. Commenters who
have information on the scope and
criteria associated with the industry
visual inspection standards should
provide it to the standards setting
organizations and their national experts
for consideration.

At this time, EPA is aware that a
number of industry standards are
changing. Nevertheless, the Agency
believes that it may be appropriate to
allow the flexibility of alternative
integrity testing methods for these
qualified facilities to be consistent with
relevant industry standards. For
example, visual inspections may be
appropriate for the lower volume shop-
built containers in certain
configurations that are likely to be

present at most of these qualified
facilities. In the absence of an
environmental equivalency provision
that would allow an alternative integrity
testing method for qualified facilities,
the owner or operator would be required
to perform visual inspections plus non-
destructive testing on all classes of
containers, regardless of size and
configuration. Qualified facilities would
have to bear the cost and burden of
conducting non-destructive testing that
may not be necessary under industry
standards. The Agency continues to
strongly recommend that facilities,
qualified for self-certification or
otherwise, utilize industry standards
that are appropriate to their particular
tank configurations in developing and
conducting tank inspection and testing
programs and when determining
inspector/testing personnel
qualifications.

The Agency requests comments on
whether the proposed requirements for
security and integrity testing for
qualified facilities provide appropriate
flexibility, while maintaining
environmental protection. Any
alternative approach presented must
include an appropriate rationale and
supporting data in order for the Agency
to be able to consider it for final action.

3. Alternative Options Considered

EPA considered other options for this
proposal. These options included (1)
providing an indefinite extension of
deadlines or a suspension of all SPCC
requirements; and (2) a multi-tiered
structure of requirements based on a
facility’s total regulated storage based on
the SBA proposal described in the
Certain Facilities NODA published last
year. The Agency also considered
requiring qualified facilities to make a
one-time notification to EPA they have
been in operation or subject to the SPCC
requirements for a period less than ten
years from the time of Plan certification,
and therefore could not show a ten-year
clean spill history as a qualifier. All of
these options would apply to a defined
set of “qualified facilities”.

a. Extension/Suspension Options

Two additional options were
considered: An indefinite compliance
date extension and a suspension of all
requirements. Both options would apply
to a defined universe of “qualified”
SPCC-regulated facilities. An indefinite
extension would provide an
undetermined future date for
compliance with the rule. As in past
extensions, all facilities that should
have had a Plan as of August 16, 2002
would be required to be in compliance
with the pre-2002 SPCC requirements

during the interim period, including
those that could potentially take
advantage of today’s qualified facilities
proposal. A suspension of requirements
for qualified facilities would provide
relief for the affected universe until EPA
takes further action.

Both of these options would allow
EPA more time to decide how to
regulate qualified facilities without
delaying compliance for the entire
universe of SPCC-regulated facilities. In
contrast, the proposed option would set
forth explicit requirements for qualified
facilities that reduce compliance costs
within the current compliance date
schedule. Because these options would
only postpone the rule’s requirements
for qualified facilities and because the
Agency believes that the modifications
proposed today address the major
concerns raised by facilities that store
lower volumes of oil, EPA believes it
appropriate to go forward with today’s
proposal.

b. Multi-Tiered Structure

A multi-tiered structure option was
developed in response to comments
EPA received following publication of
the NODA for facilities that handle oil
below a certain threshold amount (69
FR 56182, September 20, 2004) and is
based on a previous analysis prepared
for the SBA Office of Advocacy (Jack
Faucett Associates, 2004) (hereafter
“SBA proposal”). This revised
regulatory structure would not only
relax requirements for PE certification,
but also requirements for preparing an
SPCC Plan itself, although under this
approach, the facility would still be
responsible for complying with the
substantive requirements of the SPCC
rule. It includes a tiered system based
on the total storage capacity of a facility,
as follows:

e Tier I would include facilities that
handle between 1,321 and 5,000 gallons
of oil (total storage capacity). These
facilities would not need a written SPCC
Plan (and therefore no PE certification
would be needed), but would have to
adhere to all other SPCC requirements.

e Tier Il would include facilities
handling between 5,001 and 10,000
gallons of oil (total storage capacity).
These facilities would be required to
have a written SPCC Plan, but the Plan
would not need to be certified by a PE,
and a PE site visit would not be
required. Standardized plans could be
adopted by a facility conforming to
standard design and operating
procedures, without requiring PE
certification.

e Tier IIT would include the
remaining SPCC-regulated facilities
(total storage capacity greater than
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2002 SPCC requirements during the
interim period at facilities that should
have had an SPCC Plan as of August 16,
2002, providing no immediate relief.

A suspension of all requirements for
oil-filled operational equipment would
provide immediate relief until further
notice and provided EPA with more
time to decide how to regulate this
equipment. The Agency is concerned
that this option provides no
environmental protection during the
time that new requirements are
developed.

EPA welcomes comments on these or
other alternatives that could reduce the
burden at facilities with oil-filled
operational equipment, while
maintaining appropriate levels of
environmental protection. The Agency
is also interested in comments related to
the application of the USWAG proposal
to other types of oil-filled operational
equipment. Any alternative approaches
presented must include an appropriate
rationale and supporting data in order
for the Agency to be able to consider
them for final action.

Qualified Facilities and Qualified Oil-
Filled Operational Equipment Overlap

Some facilities would meet the
criteria for both qualified facilities and
qualified oil-filled operational
equipment. Such facilities would be
able to benefit from both of the burden-
reduction options proposed under
today’s action. The owner or operator
could choose to develop a contingency
plan and a written commitment of
manpower, equipment and materials in
lieu of secondary containment for
qualified oil-filled operational
equipment. Since no impracticability
determination would be required for
qualified oil-filled operational
equipment, the owner or operator could
self-certify his/her SPCC Plan and
would not be required to have a PE
develop and certify the contingency
plan for the qualified oil-filled
operational equipment. The
responsibility of preparing a
contingency plan and identifying the
necessary equipment, materials and
manpower to implement the
contingency plan would fall on the
owner or operator of the qualified
facility.

C. Motive Power

There are some motive power
containers already exempt from the
SPCC requirements based on the rule
exemption for containers with an oil
storage capacity of less than 55 gallons.
However, there are certain motor
vehicles (including aircraft) that contain
oil in capacities greater than or equal to

55 gallons solely for the purpose of
providing fuel for propulsion, or solely
to facilitate the operation of the vehicle.
The concept of “motive power” is not
addressed in the SPCC regulations, but
the EPA-DOT MOU in Appendix A to
40 CFR part 112 specifically refers to the
transportation of oil, not to
transportation in the general sense. As

a result, oil storage containers with a
capacity greater than 55 gallons used for
motive power fall under the SPCC rule
and secondary containment and other
SPCC requirements apply. However,
EPA never intended to regulate motive
power containers on buses, sport utility
vehicles, small construction vehicles,
aircraft and farm equipment, or facilities
or locations such as heavy equipment
dealers, commercial truck dealers, or
certain parking lots that may be subject
to the SPCC requirements (including
bulk storage containment, inspection,
and overfill protection) solely because
of the presence of motive power
containers. Nor does EPA intend to
require facilities otherwise subject to the
SPCC rule to include motive power
containers in their Plans.

1. Definition of Motive Power

EPA proposes to amend the Oil
Pollution Prevention regulation (40 CFR
part 112) to exempt motive power
containers, defined as “onboard bulk
storage containers used solely to power
the movement of a motor vehicle, or
ancillary onboard oil-filled operational
equipment used solely to facilitate its
operation.” This definition is intended
to describe containers such as the fuel
tanks that are used solely to provide fuel
for a motor vehicle’s movement or the
hydraulic and lubrication operational
oil-filled containers used solely for
other ancillary functions of a motor
vehicle. This definition would not
include transfers of fuel or other oil into
motive power containers at an otherwise
regulated facility, or a bulk storage
container mounted on a vehicle for any
purpose other than powering the vehicle
itself, for example, a tanker truck or
refueler. The definition of motive power
containers would not include oil
drilling or workover equipment.
Specifically, it would not apply to the
drilling or workover rigs themselves;
however, other earthmoving equipment
(such as a bulldozer, trucks, or earth-
moving equipment) located at a drilling
or workover facility would be included
in the scope of the definition. Similarly,
seismic exploration vehicles located at,
for example, oil and gas drilling,
workover and production facilities,
would be included in the scope of the
definition of motive power.

The Agency is seeking comments on
the proposed definition of motive power
containers or if there are any other
definitions for “motive power” that
would be more suitable. Any alternative
approach presented must include an
appropriate rationale and supporting
data in order for the Agency to be able
to consider it for final action.

2. Proposed Exemption

This proposed rule amendment would
exempt motive power containers, as
defined above, from SPCC rule
applicability through a proposed
additional paragraph under the general
applicability section, § 112.1(d).
Furthermore, these storage containers
would not be counted toward facility
capacity under §112.1(d)(2). EPA
recognizes that there is a potential for an
oil discharge as described in § 112.1(b)
from motive power containers, such as
from a breach in the fuel storage
container, from an overfill event, or
from a rupture of oil-filled operational
equipment such as a hydraulic line on
heavy construction equipment. EPA has
the authority, under 311(j)(1)(C) of the
CWA, to impose requirements to
prevent oil discharges from motive
power containers. The Regional
Administrator has the option under
§ 112.1(f) to require facilities with
motive power containers to prepare and
implement an SPCC Plan or any
applicable part, if a determination is
made that it is necessary in order to
prevent a discharge of oil into waters of
the United States.

EPA notes that although this proposal
provides the fuel tanks and ancillary oil-
filled operational equipment on motor
vehicles with an exemption from SPCC
requirements, oil transfer activities
occurring within an SPCC covered
facility would continue to be regulated.
An example of such an activity would
be the transfer from an onsite tank via
a dispenser to motive power containers.
This transfer activity is subject to the
general secondary containment
requirements of § 112.7(c), but is not
subject to the requirements of § 112.7(h),
because it does not occur across a
loading/unloading rack. Regulating a
transfer between unregulated motive
power containers and a regulated tank is
required by § 112.1(b), which requires
that the SPCC rule apply to owners or
operators of facilities that transfer oil
and oil products. Another example
would be an airport mobile refueler at
an SPCC-regulated airport that transfers
oil to motive power containers or to an
aircraft. That transfer activity would
again be subject to the general
secondary containment requirements of
§ 112.7(c), but not subject to the
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requirements of § 112.7(h), again
because it does not generally occur
across a loading/unloading rack.

An onboard bulk storage container
that supplies oil for the movement of a
vehicle or operation of onboard
equipment, and at the same time is used
for the distribution or storage of this oil
is not subject to this proposed
exemption. For example, a mobile
refueler that has an onboard bulk
storage container used to distribute fuel
to other vehicles on a site may also draw
its engine fuel (for propulsion) from that
container. Because EPA continues to
consider bulk storage containers
mounted on vehicles or towed by a
vehicle (such as a typical cargo tanker
truck) subject to certain transfer-related
SPCC requirements, these containers are
not subject to today’s proposed
exemption. As noted above, the
exemption applies only to onboard bulk
storage containers used solely to
provide motive power or to facilitate the
operation of the vehicle.

EPA is not extending the exemption
for motive power containers to oil
drilling and workover equipment,
including rigs. The Agency believes that
due to the unique nature of oil drilling
and workover rig operations and the
large amounts and high flow rates of oil
associated with these activities, it would
not be appropriate or environmentally
sound to exempt them from the SPCC
requirements, and thus they should
remain subject to 40 CFR part 112. The
purpose of offering the exemption is to
offer relief for a particular set of
equipment (e.g., automobiles) that may
be present at an otherwise regulated
SPCC facility, and not to offer relief for
facilities that may be mobile and move
from place to place as in the case of a
drilling or workover rig. Although
drilling and workover equipment,
including rigs, are not exempt, other
motive power equipment located at
drilling or workover facilities (e.g.,
trucks, automobiles, bulldozers, seismic
exploration vehicles or other earth-
moving equipment) would be exempted.
The agency believes that the general
protection and the spill response and
planning activities provided at an
otherwise regulated SPCC facility will
help the facility to address the spills
associated with these motive power
containers. However, the specific
provisions (such as blowout prevention)
which are present in the current rule for
drilling or workover rigs, need to be
preserved to maintain an adequate level
of environmental protection for these
unique activities. Therefore, an
exemption for drilling and workover
equipment, including rigs, is
inappropriate.

3. Alternative Options Considered

EPA considered other options to
address motive power containers greater
than 55 gallons in size. These options
included: (1) Exemption of all motive
power containers, except motive power
containers on aircraft and mining
equipment, which would be subject to
the general requirements under § 112.7;
(2) exemption of all motive power
containers below a certain gallon
threshold, with containers above this
threshold remaining subject to the
general requirements under § 112.7; and
(3) exclusion of motive power
containers only from the facility storage
capacity calculation and bulk storage
container requirements.

a. Equipment-Based Motive Power
Exemption

EPA could choose to exempt motive
power containers, except containers on
aircraft and mining equipment, from the
requirements of 40 CFR part 112. The
majority of motive power containers
would be exempt from the SPCC rule.
EPA would require that the containers
on aircraft and mining equipment be
covered by the SPCC requirements
because these containers typically have
much larger volume than other motive
power containers and potentially pose a
greater threat to the environment in the
event of a discharge as described in
112.1(b). However, in the context of
motive power containers, there is no
information on the degree of likelihood
of a discharge from motive power
containers of different oil storage
capacities nor is there data available to
EPA specific to mining and aircraft
equipment discharges that would justify
this option. Therefore, the Agency chose
not to propose this option.

b. Threshold-Based Motive Power
Exemption

Another option considered was to
exempt motive power containers with a
capacity below a certain threshold, and
requiring containers with a capacity
above the established threshold to have
appropriate containment under
§112.7(c). Those motive power
containers included in the rule would
only be required to have general
containment, and would be exempt
from all other requirements in §§112.7
and 112.8(c). However, EPA rejected
this option because it has no basis for
choosing an appropriate threshold for
these containers and there is no data
that clearly supports any specific
quantity. In addition, it would still
present implementation problems for
those motive power containers that were
subject to the regulation.

c. Exclusion From Storage Capacity
Calculation

EPA could exclude motive power
containers from the storage capacity
determination at a regulated facility and
from the definition of bulk storage
container to clarify that these containers
are not counted towards the 1,320
gallon aboveground oil storage
threshold for the regulation.
Nevertheless, the facility would have to
consider these containers in their
overall facility SPCC Plan. Although
motive power containers would not be
considered bulk storage containers, they
would be subject to the general
requirements of the rule under § 112.7,
including the provision for secondary
containment. The facility SPCC Plan
would have to identify the presence of
motive power containers on-site, in
addition to their reasonable potential for
discharge as per § 112.7(b). This option
is more complex for the regulated
community and is not a clear exemption
of motive power containers.

Each of these alternative options was
rejected because they did not address
the implementation issues with
regulating motive power containers
under the SPCC requirements. The
Agency welcomes comments on these or
other alternatives that could serve to
reduce the burden for facilities with
motive power containers, while at the
same time maintaining appropriate
levels of environmental protection. Any
alternative approaches presented must
include an appropriate rationale and
supporting data in order for the Agency
to be able to consider them for final
action.

D. Airport Mobile Refuelers

Airport mobile refuelers are vehicles
that are used on an airport to refuel
aircraft and ground service equipment.
Their onboard bulk storage containers
are used to transport and transfer fuel
and are subject to the SPCC rule because
they are containers used to store oil
prior to use, while being used, or prior
to further distribution in commerce. As
such, they are subject to all applicable
SPCC rule provisions, including the
secondary containment provisions of
§ 112.8(c)(2) (applicable to all bulk
storage containers) and § 112.8(c)(11)
(applicable more specifically to mobile/
portable bulk storage containers). These
provisions require a secondary means of
containment, such as a dike or
catchment basin, sufficient to contain
the capacity of the largest single
compartment or container with
sufficient freeboard to contain
precipitation.
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Regulated community members in the
aviation sector have expressed concern
that requiring sized secondary
containment for airport mobile refuelers
is not practicable for safety and security
reasons. They argue that requiring
refuelers to park in specially designed
secondary containment areas located
within an airport’s aircraft operations
area could create a safety and security
hazard because it entails grouping the
vehicles or placing impediments in the
operations area. In addition, they claim
that requiring mobile refuelers to return
to containment areas located within the
airport’s tank farm between refueling
operations may increase the risk of
accidents (and therefore accidental oil
discharge), as the vehicles would travel
with increased frequency through the
busy aircraft operations area. They also
claim that providing secondary
containment for mobile refuelers during
airport operations presents inherent
difficulties and point to controls on
design, inspection, maintenance and
operation of mobile refuelers imposed
by the Federal Aviation
Administration’s Advisory Circulars.
For example, the storage containers on
the mobile refuelers must be
manufactured to U.S. DOT-406
specifications for pressure vessels (49
CFR 178.346).

EPA is aware that certain airports
subject to FAA’s regulations at 14 CFR
part 139 require certification by the
FAA Administrator or his delegated
agent. As part of this certification, the
Agency understands that compliance
with Uniform Fire Code requirements,
among other requirements in 14 CFR
part 139, must be detailed in the Airport
Certification Manual to obtain FAA
approval and thus an Airport Operating
Certificate per part 139. The Agency
understands that the applicable Uniform
Fire Code includes National Fire
Protection Association’s (NFPA) 30,
Flammable and Combustible Liquids
Code, NFPA 407, Standard for Aircraft
Fuel Servicing and NFPA 415, Standard
on Airport Terminal Buildings, Fueling
Ramp Drainage, and Loading Walkways.
In particular, NFPA 407 requires that
aircraft fuel servicing vehicles and carts
shall be positioned so that a clear path
of egress from the aircraft for fuel
servicing vehicles shall be maintained
[5.12.1]. Further, in NFPA 415, the code
specifically states that in no case shall
the design of a drainage system of any
aircraft fueling ramp allow fuel to
collect on the aircraft fueling ramp or
adjacent ground surfaces where it
constitutes a fire hazard [5.1.4]. As such,
EPA believes that subjecting mobile
airport refuelers to the specifically sized

secondary containment requirements at
§112.8(c)(2) and (11) would directly
conflict with the Uniform Fire Code
applicable to fuel handling at airports.
EPA believes, however, that these bulk
storage containers should remain
subject to the general secondary
containment requirements at § 112.7(c)
as this provision affords sufficient
flexibility to the owner/operator and
certifying PE to select a spill prevention
method that would not conflict with the
applicable Uniform Fire Code. Thus,
EPA is proposing to exempt airport
mobile refuelers from the specifically
sized secondary containment
requirements for bulk storage containers
in §112.8(c)(2) and (11). EPA believes
that this exemption is appropriate for
airport mobile refuelers, so as not to
conflict with the specific Uniform Fire
Code requirements for airport fueling
activities, while preserving
environmental protection (especially for
fuel transfers associated with airport
mobile refuelers), afforded by the spill
prevention provisions outlined in
§112.7(c). EPA also believes that this
clarification for airport mobile refuelers
applies to mobile refuelers operating at
all airports, both those certified under
14 CFR part 139 and non-certified
airports.

1. Definition of Airport Mobile Refueler

EPA proposes to amend the Oil
Pollution Prevention regulation (40 CFR
part 112) to exempt airport mobile
refuelers from the requirements of
§112.8(c)(2) and (11). In today’s
proposal, EPA defines an airport mobile
refueler as ““a vehicle with an onboard
bulk storage container designed for, or
used to, store and transport fuel for
transfer into or from an aircraft or
ground service equipment.” This
definition is adapted from definitions in
the U.S. DOT Federal Aviation
Administration’s Advisory Circular 150/
5230—4 on Aircraft Fuel Storage,
Handling, and Dispensing on Airports,
and NFPA 407 for Aircraft Fuel
Servicing. The definition is intended to
describe vehicles of various sizes
equipped with a bulk storage container
such as a cargo tank (tank trucks, tank
full trailers, tank semitrailers, etc.) that
are used to fuel or defuel aircraft at
airports.

2. Proposed Amended Requirements

This proposed amendment would
revise §112.8(c)(2) and (11) to
specifically exempt airport mobile
refuelers, as defined above, from these
provisions. Since airport mobile
refuelers are mobile or portable bulk
storage containers, the other provisions
of § 112.8(c) would still apply.

Secondary containment systems
sufficient to contain the capacity of the
largest single compartment or container
with sufficient freeboard to contain
precipitation would no longer be
required. Notwithstanding, there is a
potential for oil discharges as described
in §112.1(b) from airport mobile
refuelers. Indeed, there are documented
cases of reportable discharges while fuel
is transferred from storage into the
mobile refuelers and during aircraft
refueling activities. Fuel leaks have
occurred while the mobile refueler is
parked or idle. Therefore, the general
secondary containment requirements of
§112.7(c) would continue to apply to
airport mobile refuelers under this
proposal.

Section 112.7(c) lists several
appropriate containment methods a
facility owner or operator can provide,
including curbs, gutters, barriers, or
sorbent materials. However, EPA
recognizes that permanent containment
structures such as curbs may not be
appropriate in all cases. The Agency
made informal contact with nine airport
engineering and construction firms who
indicated that providing sized
secondary containment areas for airport
mobile refuelers is not a common
practice. We also learned that mobile
refuelers are not involved in every
airport fueling operation, and when
refuelers are present, there is no
standard method for ensuring sized
secondary containment. EPA cautions
that these results are drawn from only
a small number of firms that provide
construction and engineering support
for the aviation industry rather than
directly from the airport owners or
operators.

Appropriate containment and/or
diversionary structures or equipment
must be designed to prevent a discharge
as described in § 112.1(b). The Agency
believes general secondary containment
should be designed to address the most
likely discharge from the primary
containment system. Section § 112.7(c)
allows for the use of certain types of
active containment measures
(countermeasures or spill response
capability) which prevent a discharge to
navigable waters or adjoining
shorelines. Active containment
measures are those that require
deployment or other specific action by
the owner or operator. These measures
may be deployed either before an
activity involving the handling of oil
starts, or in reaction to a discharge so
long as the active measure is designed
and can reasonably be implemented to
prevent an oil spill from reaching
navigable water or adjoining shorelines.
Passive measures are permanent



Federal Register/Vol.

70, No. 237 /Monday, December 12,

2005 /Proposed Rules 73541

installations and do not require
deployment or action by the owner/
operator. The efficacy of active
containment measures to prevent a
discharge depends on their technical
effectiveness (e.g., mode of operation,
absorption rate), placement and
quantity, and timely deployment prior
to, or following a discharge. For
discharges that occur only during
manned activities, such as those
occurring during transfers, an active
measure (e.g, sock, mat, other portable
barrier, or land-based response
capability) may be appropriate,
provided that the measure is capable of
containing the oil discharge volume and
rate, and is timely and properly
constructed/deployed. The Agency also
believes that these active measures may
be appropriately applied to other
situations (e.g., when the refueler is not
engaged in transfer operations or
moving around the facility).

EPA believes that the general
provisions for secondary containment
address the most likely spill scenarios
associated with this equipment (i.e.,
transfers from the refuelers to the
aircraft). Section 112.7(c) does not
prescribe a size for a secondary
containment structure but does require
appropriate containment and/or
diversionary structures or equipment to
prevent a discharge as described in
§112.1(b). These proposed revisions
would maintain environmental
protection, while still allowing the
necessary flexibility for compliance
with the general secondary containment
requirements of the rule.

Alternatively, EPA considered
whether the general secondary
containment requirements of § 112.7(c)
should be applied to airport mobile
refuelers only during any fuel transfer
activity and not while the refueler is
moving or out of service (e.g. parked or
idle) provided that the facility is in
compliance with current NFPA 407 and
NFPA 415 requirements and any
applicable FAA requirements that
govern fuel handling. If a facility is not
in compliance with NFPA 407, and 415
and FAA requirements, then it must
comply with the general secondary
containment requirements at all times.
The Agency did not propose this
approach because NFPA 407 and NFPA
415 are designed for fire protection
rather than environmental protection; a
properly designed drainage system that
meets the intent of NFPA 407 and NFPA
415 might not adequately prevent fuel
from being discharged in quantities that
may be harmful. In addition, EPA has
no information on the degree of
compliance with, alternatives to, or
applicability of, NFPA 407 and NFPA

415 to all airport facilities.
Consequently, EPA did not propose this
approach. EPA welcomes comment on
this issue.

The Agency seeks comments on the
proposed definition for ‘‘airport mobile
refuelers,” the adequacy of general
secondary containment requirements for
preventing discharges as described in
§112.1(b) from airport mobile refuelers,
whether the proposed regulatory relief
satisfies the concerns of airport owners
and/or operators, and the ability to
apply active measures as described in
§112.7(c). Additionally, the Agency
seeks comments on whether the relief
provided specific to § 112.8(c)(2) and
(11) should be more broadly applied to
other types of mobile refuelers or
railcars that are subject to § 112.8(c)(2)
and (11) and §112.12(c)(2) and (11).
Any alternative approaches presented
must include an appropriate rationale
and supporting data in order for the
Agency to be able to consider them for
final action.

E. Animal Fats and Vegetable Oils

In 1995, Congress enacted the Edible
Oil Regulatory Reform Act (EORRA), 33
U.S.C. 2720. That statute requires most
Federal agencies to differentiate
between, and establish separate classes
for, various types of oil, specifically,
animal fats and oils and greases, and
fish and marine mammal oils, and for
oils of vegetable origin, including oils
from seeds, nuts, and kernels; and other
oils and greases, including petroleum.
EORRA also requires affected agencies
to apply standards to the different
classes, based on considerations of
differences in the physical, chemical,
biological, and other properties of these
oils and on the environmental effects of
the oils.

In the July 17, 2002 final SPCC rule,
the Agency promulgated general
requirements in § 112.7 for SPCC Plans
for all facilities and all types of oil, as
well as additional requirements tailored
to specific types of facilities in §§112.8
through 112.15. At that time, in
response to EORRA, EPA established
separate subparts in the rule for
facilities storing or using the various
classes of oil listed in that act. Subpart
C (§§112.12 through 112.15) sets out the
requirements for facilities with animal
fats and oils and greases, and fish and
marine mammal oils; and for oils of
vegetable origin, including oils from
seeds, nuts, fruits, and kernels
(hereinafter “animal fats and vegetable
oils” or “AFVQ”). Subpart B (§§112.8
through 112.11) sets out the
requirements for facilities with
petroleum oils and non-petroleum oils
other than AFVO. The Agency

promulgated the identical requirements
for facilities storing or using all classes
of oil in the final rule. As a result,
certain requirements, including
requirements for types of facilities that
only exist in the petroleum sector, also
apply to facilities handling animal fats
and vegetable oils.2

In today’s proposal, the Agency
proposes to amend Subpart C of part
112 by removing § 112.13 (requirements
for onshore oil production facilities),
§112.14 (requirements for onshore oil
drilling and workover facilities), and
§112.15 (requirements for offshore oil
drilling, production, or workover
facilities). As members of the regulated
community pointed out, facilities that
process, store, use, or transport animal
fats and/or vegetable oils (AFVO) do not
engage in production, drilling or
workover. EPA agrees that these
sections should not be included in part
112, subpart C and therefore proposes to
remove them from the rule. The Agency
seeks comment on the proposal to
remove and reserve these sections of
Subpart C of the regulation.

The Agency has not developed a
proposal following the 1999 Advanced
Notice of Proposed Rulemaking
regarding differentiation of AFVO from
petroleum and other oils in the SPCC
rule (64 FR 17227). To assist the Agency
in its ongoing consideration of this
issue, EPA requests suggestions for
additional amendments that would
differentiate AFVOs from other classes
of oils in the SPCC rule and scientific
support for those amendments. In
particular, EPA is seeking information
that specifically addresses the criteria
for differentiation set forth in EORRA,
33 U.S.C. 2720(b); that is, differences in
the physical, chemical, biological, and
other properties, as well as the
environmental effects, of various types
of oil, in order for the Agency to support
a rationale for differentiation of oil spill
prevention requirements. The Agency
will continue to examine these issues to
determine the appropriateness of
amendments to the regulatory scheme
which differentiate the SPCC
requirements for AFVO from the
requirements for petroleum and other
oils.

VI. Proposed Extension of Compliance
Dates for Farms

The agricultural community has
provided EPA with additional

2The Agency also responded to a petition it
received on August 12, 1994 to treat facilities that
handle, store or transport animal fats and/or
vegetable oils differently from those facilities that
store petroleum based oil. EPA denied that petition,
and published the denial in a Federal Register
notice (see 62 FR 54508, October 20, 1997).
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information and data which suggests
that the universe of farms subject to the
SPCC rule may be much larger than EPA
estimated in the preparation of the 2002
SPCC rule revisions. EPA believes that
the unique characteristics of farms pose
particular challenges to SPCC
compliance and that further
consideration of the requirements as
they relate to farms is warranted. We are
particularly concerned that many of
these farms are small and that subjecting
them to these requirements may not be
necessary. Therefore, EPA intends to
review the impact of the SPCC
requirements on farms and will take
action in a future rulemaking.

While determining if the agriculture
sector warrants specific consideration
under the SPCC rule, EPA proposes to
extend the compliance dates for
preparing or amending and
implementing SPCC Plans for farms that
have a total storage capacity of less than
10,000 gallons. Our basis for taking this
action is several fold. First, there are
factors concerning the physical layout of
a farm that make this sector unique
within the universe of SPCC-regulated
facilities. For example, farms vary
considerably in design and size (less
than an acre to many thousand acres).
Further, the environment in which
farms operate varies considerably from
other industries. Farmers often own
and/or farm land that are
noncontiguous, and may be separated
by roads and other obstacles. Oil is
generally not centrally stored and oil
containers may be widely dispersed.
Certain SPCC requirements (such as
fencing, lighting, etc.) may be
disproportionately difficult and
expensive for farmers to implement, and
provide little environmental benefit.
Also, because farms are often residential
properties, under the existing rule,
home heating oil tanks may be required
to be covered by the farm’s SPCC Plan.
Other rule provisions, including
security, would also affect the
residential portions of a farm. For these
reasons, we are proposing an extension
of the compliance date for farms with a
total storage capacity of less than 10,000
gallons. See Section B below, for details.
A. Eligibility Criteria

EPA proposes the 10,000-gallon
threshold for farms to be consistent with
the threshold quantity used in the NCP
to classify oil discharges to inland
waters as ‘“‘major” (40 CFR 300.5). Thus,
a facility storing less than 10,000 gallons
of oil could not be involved in a major
discharge based on the NCP quantitative
criterion alone, although use of this
numerical criteria is not meant to imply
that smaller discharges are not harmful.

This same 10,000-gallon threshold
discharge volume is also one factor used
in identifying facilities that must
prepare and submit a Facility Response
Plan (FRP) under §112.20(f)(1). In
addition, 10,000 gallons is a common
storage capacity and such a threshold
would extend the compliance dates for
a significant portion of the farm sector.
Data provided by the agricultural
industry and the U.S. Department of
Agriculture indicate that the average
aggregated aboveground oil storage
capacity at farms surveyed in 2005 was
5,550 gallons; approximately 83 percent
of surveyed farms have aggregated oil
storage below 10,000 gallons. Farms
with less than 1,000 acres had an
average oil storage capacity of less than
2,500 gallons; farms with over 1,000
acres had an average oil storage capacity
of almost 8,000 gallons. (See “Fuel/Oil
Storage and Delivery for Farmers and
Cooperatives,” USDA, March 2005, in
the docket for today’s proposal.)

The Agency seeks comments on
whether this threshold appropriately
addresses the concerns of farms with
relatively smaller volumes of oil, while
maintaining the environmental
protection intended by the regulation. If
commenters suggest alternative volume
thresholds, it will be important for the
comments to also include a justification
for such alternative volume thresholds
in order for the Agency to adequately
consider the comments submitted. This
data would be useful in final rule
deliberations.

The Agency considers a farm as a
specific type of facility under the SPCC
rule and proposes a specific definition
for farm under today’s proposal. For this
proposed extension, EPA would define
“farm,” in part, by adapting the
definition used by the National
Agricultural Statistics Service (NASS) in
its Census of Agriculture. NASS defines
a farm as any place from which $1,000
or more of agricultural products were
produced and sold, or normally would
have been sold, during the census year.
Operations receiving $1,000 or more in
Federal government payments are
counted as farms, even if they have no
sales and otherwise lack the potential to
have $1,000 or more in sales.

EPA also considered the definition it
uses to exempt farm tanks under the
Underground Storage Tank (UST)
regulations at 40 CFR part 280. The
Resource Conservation and Recovery
Act (RCRA) as amended, section
9001(1)(A), exempts farm and
residential USTs storing less than 1,100
gallons of motor fuel for
“noncommercial” purposes. As defined
in 40 CFR 280.12, a farm tank is a tank
located on a tract of land devoted to the

production of crops or raising of
animals, including fish. The preamble to
the UST rule explains that the term
“farm” includes fish hatcheries,
rangeland, and nurseries with growing
operations, but does not include
laboratories where animals are raised,
land used to grow timber, and pesticide
aviation operations. This term also does
not include retail stores or garden
centers where the product of nursery
farms is marketed, but not produced,
nor does EPA interpret the term “farm”
to include golf courses or other places
dedicated primarily to recreational,
aesthetic, or other non-agricultural
activities. (See 53 FR 37082, 37117,
September 23, 1988.)

EPA also considered defining a farm
by listing the appropriate North
American Industry Classification
System (NAICS) codes, but we believe
that the definition proposed today in
§ 112.2, along with the 10,000 gallon
threshold quantity, more effectively
identifies the sector to which the
extension would appropriately apply.
Potentially affected entities that fall
within certain NAICS codes, including
111 (Crop Production) and 112 (Animal
Production), are likely to fall within the
proposed definition of farm and should
consider the definition and eligibility
criteria further to determine if the
proposed extension applies.

EPA utilized elements of the UST
definition of farm, in combination with
the Census definition, in developing
today’s proposal. By combining
elements of both of these approaches,
the Agency believes the proposed
definition more specifically targets the
intended universe for the extension.
EPA seeks comment on the proposed
definition for farms, and whether an
alternate definition of “farm” may be
more appropriate. Comments may also
address the proposed 10,000 gallon
threshold for qualifying for the
extension, and whether an alternative
threshold may be more appropriate. Any
alternative approaches presented must
include an appropriate rationale and
supporting data in order for the Agency
to be able to consider them for final
action.

B. Proposed Compliance Date Extension
for Farms

With today’s action, EPA proposes to
extend the compliance dates for the
owner or operator of a farm, as defined
in proposed §112.2, that has a total
storage capacity of 10,000 gallons or
less, to prepare or amend and
implement the farm’s SPCC Plan. The
Agency proposes to extend the farm
compliance dates until EPA completes
information collection and analysis to
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determine if differentiated SPCC
requirements may be appropriate for
farms. If the Agency determines that
differentiated requirements for farms are
warranted, the Agency will publish a
notice in the Federal Register proposing
new compliance dates for eligible farms.

In working to determine how to
properly address farms under the SPCC
regulation, EPA will be partnering with
USDA to acquire information to
determine if differentiation may be
appropriate. EPA believes that, at this
time, an extension is appropriate
because of the large scope of the
agricultural community that may be
subject to the SPCC requirements, the
fact that many farms are small, and the
time needed to determine how the SPCC
requirements should apply if at all, and
the effect of today’s proposal on the
farm sector. We are also considering as
an alternative approach to exempt farms
below a set oil storage capacity
threshold (such as 10,000 or 20,000
gallons) from the SPCC regulation.

EPA seeks comment on whether the
proposed extension is warranted, or if a
specific time period would be more
appropriate than the proposed
indefinite extension. EPA also requests
comment on whether it is more
appropriate to exempt all farms having
less than a certain oil storage capacity
threshold (such as 10,000 or 20,000
gallons) from all SPCC requirements.
Any alternative approaches presented
must include an appropriate rationale
and supporting data in order for the
Agency to be able to consider them for
final action.

VII. Statutory and Executive Order
Reviews

A. Executive Order 12866—Regulatory
Planning and Review

Under Executive Order 12866 (58 FR
51735, October 4, 1993), the Agency
must determine whether a regulatory
action is “significant”” and therefore
subject to Office of Management and
Budget (OMB) review and the
requirements of the Executive Order.
The order defines “‘significant
regulatory action” as one that is likely
to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

Under the terms of Executive Order
12866, this action has been judged as a
“significant regulatory action” because
it will have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities. Therefore, this action was
submitted to OMB for review and the
Agency has prepared a regulatory
analysis in support of today’s action,
titled, “Regulatory Analysis of the Spill
Prevention, Control, and
Countermeasure Proposed Rule”
(November 2005). Changes made in
response to OMB suggestions or
recommendations will be documented
in the public record. EPA requests
comments from the public on the costs
and benefits of any of the possible
regulatory changes discussed in this
proposed rulemaking, as well as on
appropriate methodologies for assessing
them.

1. Summary of Regulatory Analysis

The regulatory analysis developed in
support of today’s action considers
changes in regulatory compliance costs
for affected facility owners and
operators, changes in paperwork
burden, and impacts on small
businesses. In addition, EPA examined
qualitatively the potential impacts of the
regulatory options on oil discharge risk.
EPA intends to continue to update its
estimates and assumptions for use in the
analysis supporting the final rule.

a. General Approach

This analysis develops benefit and
cost estimates for the proposed actions
in the four major components of the
proposed rule:

Qualified facilities with smaller
storage capacities;

o QOil-filled operational equipment;

e Motive power;

e Airport mobile refuelers.

The analysis then assesses the
impacts of the alternative regulatory
options that EPA considered.

For each of the components, the
benefits consist of reductions in social
costs accruing from reductions in
compliance costs. The main steps used
to estimate the compliance cost impacts

of the SPCC Proposed Rule are as
follows:

Develop the baseline universe of
SPCC-regulated facilities and unit cost
of compliance estimates for the analysis;

¢ Estimate the number of facilities
affected by each of the proposed
options;

e Estimate unit compliance costs for
all elements of the proposed options;

¢ Estimate compliance cost savings to
potentially affected facilities; and

e Annualize compliance cost savings
over a ten-year period and discount the
estimates to the current year.

EPA also considered the potential
impacts of the proposed rule and
alternative options on the risk of oil
discharges, which could lead to harmful
environmental, human health, and
welfare consequences. Because of the
lack of data on regulated entities and
their likely response to the regulatory
options, the magnitude of such risks is
highly uncertain. Therefore, EPA
examined the general nature of the
proposed and alternative changes to
assess possible effects on risk.

b. Baseline for the Analysis

The impacts of the proposed
regulation depend on the assumed
baseline of industry behavior in the
absence of a new rulemaking. EPA
developed a baseline for the regulatory
analysis to assess the change in
regulatory compliance costs associated
with each of the proposed options,
mutually exclusive of each other. The
baseline provides the benchmark from
which changes in regulatory behavior,
caused by the proposed options, are
measured.

EPA is aware of industry concerns
regarding potential non-compliance
among certain facility sizes or sectors,
although no reliable empirical evidence
exists to assess the scope and magnitude
of such non-compliance. EPA explicitly
considered whether to incorporate non-
compliance in its regulatory analysis of
the 2002 revised rule: “It is possible that
some facilities have misinterpreted the
existing regulation and are not currently
in full compliance with existing
requirements, but there is no practical
way to measure the level of non-
compliance. Moreover, the costs of
coming into compliance with the
clarified requirements are not properly
attributed to this final regulation.”

This rule does not impact any
facilities that are not already required