17846

Federal Register/Vol. 73, No. 63/Tuesday, April 1, 2008/Proposed Rules

temperature might be determined and
provided to emergency responders.
PHMSA and FRA invite commenters to
address the extent to which this strategy
promises advances in safety that might
substitute, in whole or in part, for the
proposals contained in this NPRM. We
also ask commenters to discuss whether
there are additional regulatory options
that should be considered.

XIII. Section-by-Section Analysis
Part 171
Section 171.7—Reference Material

Existing § 171.7 addresses reference
materials that are not specifically set
forth in the HMR, but that are
incorporated by reference into the HMR.
We propose to amend § 171.7(a)(3), the
table of material incorporated by
reference, to add the entry for AAR
Standard S-286-2002, Specification for
286,000 lbs. Gross Rail Load Cars for
Free/Unrestricted Interchange Service,
revised as of September 1, 2005. AAR
Standard S—-286-2002 is the existing
industry standard for designing,
building, and operating rail cars at gross
weights between 263,000 pounds and
286,000 pounds. By incorporating AAR
Standard S—286-2002 into the HMR, we
will ensure that tank cars exceeding the
existing 263,000 pound limitation and
weighing up to 286,000 pounds gross
weight on rail are mechanically and
structurally sound.

Part 173
Section 173.31—Use of Tank Cars

Existing § 173.31 addresses the use of
tank cars to transport hazardous
materials and contains various safety
system and marking requirements. This
NPRM proposes to revise existing
paragraphs (a)(6), (b)(3), (b)(6) and
(e)(2)(ii), as well as add new paragraphs
(b)(7) and (b)(8). Existing paragraph
(a)(6) explains that any tank car of the
same class with a higher tank test
pressure than the tank car authorized in
the HMR may be used. It also specifies
the hierarchy of the letters in the
specification marking that indicate
special protective systems (e.g., “J” for
thermally protected, jacketed cars; “T”
for thermally protected, non-jacketed
cars; “S” for cars with head shields but
without thermal protection; and “A” for
cars without protective systems) for
which cars are equipped. We are
proposing to add the letter “M” to
represent tank cars with the enhanced
tank-head and shell puncture-resistance
systems of this proposed rule, but that
do not meet the HMR’s thermal
protection requirement. For tank cars
that meet the thermal protection

requirement and are equipped with the
enhanced tank-head and shell puncture-
resistance systems proposed, we are
proposing the use of the letter “N”” in
the specification marking. Additionally,
we are proposing to modify the
hierarchy of use to incorporate these
two new delimiters in a manner
consistent with the current hierarchy. In
other words, tank cars with the
delimiter “M” may be used when “A”
or “S” is authorized. Tank cars with the
delimiter “N” may be used when tank
cars with an “A,” “S,” “T,” “],” or “M”
are authorized.

We are proposing the use of two
different delimiters for tank cars
meeting the enhanced head and shell
protection requirements of this proposal
because there are some PIH materials for
which the HMR do not require use of a
tank car with a thermal protection
system (e.g., hydrogen fluoride,
anhydrous ammonia). Therefore, we
have proposed to allow a tank car to be
constructed that would meet the
enhanced tank-head and shell puncture-
resistance system requirements, but not
be equipped with a thermal protection
system.

Existing paragraph (b)(3) requires
head protection for all tank cars
transporting Class 2 materials and tank
cars constructed from aluminum or
nickel plate. We are proposing to revise
this paragraph to remove outdated
compliance dates, and require tank cars
used to transport PIH materials to be
equipped with an enhanced tank-head
puncture-resistance system.
Specifically, proposed paragraph
(b)(3)(i) reiterates the existing head
protection requirements for tank cars
used to transport Class 2 materials,
other than PTH materials, and tank cars
constructed from aluminum or nickel
plate used to transport hazardous
materials.

New paragraph (b)(3)(ii) would
require all tank cars used to transport
PIH materials to be equipped with the
enhanced tank-head puncture-resistance
system of proposed 179.16(b).
Specifically, beginning two years after
the effective date of the final rule, new
paragraph (b)(3)(ii)(A) would require all
new tank cars used for the
transportation of PIH materials to
conform to the enhanced head
protection requirements of 179.16(b).
Within eight years of the effective date
of the final rule, new paragraph
(b)(3)(ii)(B) would require all tank cars
used to transport PIH materials to
conform to the enhanced head
protection standard. This proposed
implementation period would allow one
year for the design of tank cars meeting
the proposed performance standard, a

second year for tank car manufacturers
to modify their manufacturing process
as necessary to construct the improved
tank cars, and a further six-year period
to bring the entire North American fleet
of PIH tank cars into compliance with
the enhanced standards. The
Department has developed this
proposed implementation schedule after
careful consideration of the number of
tank cars in PIH service and tank car
manufacturing capacity. After the
implementation period, any tank car
that transports PIH materials in the
United States, including PIH-carrying
tank cars that originate in countries
outside of the United States, must
conform to the enhanced tank-head
puncture-resistance standard. As in all
aspects of this proposal, however, the
Department requests comments as to the
feasibility and costs of this proposed
implementation schedule, as well as
suggestions for any alternatives. We are
particularly interested in data and
information concerning current tank car
manufacturing capacity and whether
capacity limitations will affect the
implementation period proposed in this
NPRM.

Existing paragraph (b)(6) requires tank
car owners to implement measures to
ensure the phased-in completion of
modifications previously required by
the Department and to annually report
progress on such phased-in
implementation. This NPRM proposes
to modify paragraph (b)(6) by deleting
the references to paragraphs (b)(3) (head
protection) and (e)(2) (special
requirements for tank cars used to
transport PIH materials) because the
existing compliance dates in each
section have now passed and this NPRM
proposes new modifications, with new
compliance dates set forth in proposed
§§173.31(b)(3) (head protection), (b)(7)
(shell protection), and (b)(8)
(implementation schedule).

New paragraph (b)(7) would require
tank cars used to transport PIH material
to be equipped with an enhanced tank
shell puncture-resistance system.
Specifically, proposed paragraph
(b)(7)(i) would require that beginning
two years after the effective date of the
final rule, all new tank cars to be used
for the transportation of PIH materials
must comply with the shell protection
requirements of 179.24. Furthermore,
new paragraph (b)(7)(ii) would require
that within eight years of the effective
date of the final rule, all tank cars used
to transport PIH materials must comply
with the enhanced shell protection
standard. This proposed
implementation schedule is consistent
with that proposed for the enhanced
tank-head protection system. It would
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allow one year for the design of tank
cars meeting the proposed performance
standard, a second year for tank car
manufacturers to modify their
manufacturing process as necessary to
construct the improved tank cars, and a
further six year period to bring the
entire North American fleet of PIH tank
cars into compliance with the enhanced
standard. Again, after the
implementation period, any tank car
that transports PIH materials in the
United States, including PIH-carrying
tank cars that originate in countries
outside of the United States, must
conform to the enhanced tank shell
puncture-resistance standard. The
Department requests comments as to the
feasibility and costs of this proposed
implementation schedule, as well as
suggestions for any alternatives.

New paragraph (b)(8) is added to set
forth the phased-in implementation
schedule for the enhanced head- and
shell-protection requirements of
proposed 179.16(b) and 179.24.
Specifically, new paragraph (b)(8)(i)
would require owners of tank cars
subject to these enhanced requirements
to have brought at least 50 percent of
their affected fleet into compliance with
the new requirements within five years
of the final rule’s effective date. The
Department believes that allowing a full
five years to replace half of the PIH tank
car fleet is reasonable and will ensure
the phased-in construction and use of
tank cars meeting the enhanced
standards. Further, this implementation
period again contemplates an initial
one-year design period, a second year
for manufacturers to modify their
manufacturing process as necessary to
construct the improved tank cars, three
years to replace half of the fleet, and a
final three-year period to complete fleet
replacement.

New paragraph (b)(8)(ii) prohibits the
use of tank cars manufactured using
non-normalized steel for head or shell
construction for the transportation of
PIH material five years after the final
rule’s effective date. In other words, the
Department expects that tank cars
constructed of non-normalized steel in
the head or shell will be phased out
within the first half of the fleet
replacement period (i.e., no later than
five years after the effective date of the
final rule). This section is intended to
ensure that tank cars constructed prior
to 1989 that utilize non-normalized steel
in the head or shell are the first cars
phased out in the course of
implementing the proposed enhanced
standards. The Department understands
that pre-1989 tank cars constructed of
non-normalized steel comprise almost
50 percent of the current chlorine tank

car fleet and approximately 20 percent
of the current anhydrous ammonia tank
car fleet. Significantly, a large portion of
chlorine cars with non-normalized steel
are approaching retirement age. Because
chlorine and anhydrous ammonia
account for over 80 percent of the
annual PIH shipments in the United
States, the Department believes that
requiring the phase out of these cars
within the first half of the fleet
replacement period is reasonable.

Finally, proposed paragraph (b)(8)(iii)
requires the submission of a progress
report to FRA two months after the
initial five years of the implementation
period has passed. Specifically, this
section would require tank car owners
to report to FRA the total number of in-
service tank cars in PIH service and the
number of those cars in compliance
with the enhanced head and shell
protection requirements of proposed
§§179.16(b) and 179.24. In addition,
this paragraph would require that tank
car owners certify that their fleets do not
contain any pre-1989 tank cars in PIH
service utilizing non-normalized steel in
the head or shell construction.

Existing paragraph (e)(2) requires that
tank cars used to transport PIH materials
must have a minimum tank test pressure
of 20.7 Bar (300 psig), head protection,
and a metal jacket. We are proposing to
revise this paragraph to remove the
outdated compliance date in (e)(2)(ii),
and cross reference the proposed
requirements for enhanced head- and
shell protection contained in proposed
§§179.16(b) and 179.24 to make it clear
that tank cars used to transport PIH
materials must meet the enhanced head-
and shell-protection requirements of
this proposal. We are also proposing to
cross reference the proposed
implementation schedule for the tank-
head and shell puncture-resistance
systems in paragraph (b)(8). This will
make it clear that five years after the
final rule’s effective date, at least 50
percent of each tank car owner’s fleet of
tank cars that transport PIH materials
must comply with the enhanced tank-
head and shell requirements and that
five years after the final rule’s effective
date, tank cars manufactured with non-
normalized steel for tank-heads or shells
are no longer authorized for the
transport of PIH materials. Finally, we
are proposing to maintain the
requirement that tank cars used to
transport PIH materials be equipped
with metal jackets because as noted in
an earlier rulemaking proceeding, the
purpose of the metal jacket is to provide
“both accident damage and fire

protection” for certain PIH materials.5°
As in all aspects of this proposal, DOT
invites comments on the proposed
revisions to this section.

Section 173.249—Bromine

Existing § 173.249 sets forth specific
packaging requirements, including
specific tank car requirements, for
bromine, a PIH material. This NPRM
proposes to add new paragraph (g) to
the section, clarifying that railroad tank
cars transporting bromine must comply
with the enhanced tank-head and shell
puncture-resistance requirements of
proposed §§179.16(b) and 179.24.

Section 173.314—Compressed Gases in
Tank Cars and Multi-Unit Tank Cars

Existing § 173.314 sets forth specific
filling limits and tank car packaging
requirements for various compressed
gases, including chlorine, a PIH
material. As relevant to this NPRM,
existing paragraph (c) prohibits the
transportation of more than 90 tons of
chlorine in a single unit-tank car and
paragraph (k) contains specific tank car
packaging requirements relevant to
chlorine. We propose to revise
paragraph (k) to make clear that railroad
tank cars transporting chlorine must
comply with the enhanced tank-head
and shell puncture-resistance
requirements of proposed §§179.16(b)
and 179.24.

We are also proposing to replace the
current insulation system of 2-inches
glass fiber over 2-inches ceramic fiber
with a requirement to meet the existing
thermal protection requirements of
§179.18, or with a system that has an
overall thermal conductance of no more
than 0.613 kilojoules per hour, per
square meter, per degree Celsius
temperature differential. This proposal
does not impose a new requirement for
the chlorine cars. Based on research
conducted by FRA 51 the 2+2 glass and
ceramic fiber insulation used for
chlorine cars provides an equivalent
level of thermal protection as the
requirements of § 179.18. We are
replacing the specific requirement for

50 Crashworthiness Protection Requirements for
Tank Cars; Detection and Repair of Cracks, Pits,
Corrosion, Lining Flaws, Thermal Protection Flaws
and Other Defects of Tank Car Tanks; Final Rule,
60 FR 49048, 49054 (Sept. 21, 1995) (citing final
rule on Performance-Oriented Packaging Standards;
Miscellaneous Amendments, 58 FR 50224 (Sept. 24,
1993) and the NPRM, 58 FR 37612 (July 12, 1993)).

51'W. Wright, W. Slack, and W. Jackson, Thermal
Insulation Systems Study for the Chlorine Tank Car,
FRA-ORD-85-10, April 1985, Federal Railroad
Administration, Washington, DC 20590; and W.
Wright, W. Slack, and W. Jackson, Evaluation of the
Thermal Effectiveness of Urethane Foam and
Fiberglass as Insulation Systems for Tank Cars,
FRA-ORD-87-11, July 1987, Federal Railroad
Administration, Washington, DC 20590.
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the insulation system with the more
generic requirements to allow flexibility
in the use of the interstitial space
between the tank shell and jacket. Use
of this space for crush energy
management is integral to improving the
accident survivability of the PIH tank
cars.

We are not proposing any change to
the 90-ton single-unit tank car
commodity limit. However, we believe
tank car manufacturers could employ
innovative engineering design changes
to meet the proposed enhanced accident
survivability standard, and it may be
possible, using new technology and
materials, to actually increase the
volume capacity of the tank car and
meet the new performance standards. It
is not clear, however, that increasing the
quantity of chlorine transported in the
tank car is advantageous—to the
shipper, the receiver, or the emergency
response community. If the 90-ton limit
were changed, we could rely solely on
the normal lading and filling density
limits; we could increase the limit from
90 tons to a slightly higher amount (e.g.,
94 tons); or we could incorporate a
process for application to FRA for
approval to increase the limit above the
90 tons, either by the manufacturer for
a specific design or by the shipper for
specified tank cars. We are asking
commenters to consider these
alternatives and provide input on
potentially changing the 90-ton limit. In
particular, we are interested in the
potential positive or negative
ramifications of allowing an increase in
the quantity of chlorine in a tank car.

We recognize that chlorine is
regularly transported between the
United States and Canada. The
Canadian requirements for transporting
chlorine do not include the 90-ton
capacity limit; however there is a
requirement for use of tank cars with a
minimum 500 psi tank test pressure.

Section 173.323—Ethylene Oxide

Existing § 173.323 sets forth specific
packaging requirements, including
specific tank car requirements, for
ethylene oxide, a PIH material. Relevant
to this proposal, paragraph (c)(1)
contains specific requirements for
transporting ethylene oxide in railroad
tank cars. Accordingly, we propose to
revise paragraph (c)(1) to make clear
that railroad tank cars transporting
ethylene oxide must comply with the
enhanced tank-head and shell puncture-
resistance requirements of proposed
§§179.16(b) and 179.24.

Part 174

Section 174.86—Maximum Allowable
Operating Speed

Existing § 174.86 addresses the
maximum allowable operating speed for
molten metals and molten glass. We
propose to amend this section to (1)
limit the operating speed of all railroad
tank cars transporting PIH materials to
50 mph, and (2) in non-signaled
territory limit the operating speed of
railroad tank cars transporting PTH
materials to 30 mph, unless alternative
measures providing an equivalent level
of safety are provided, or the material is
being transported in a tank car
conforming to the enhanced
requirements of proposed §§179.16(b)
and 179.24. Specifically, new paragraph
(b) would restrict all tank cars
containing PTH materials to a maximum
operating speed of 50 mph. As
discussed above, the current industry
standard, OT-55-I, currently restricts
the operating speed of trains containing
five or more tank car loads of PIH
materials to a maximum of 50 mph and
we believe that extending this
restriction to all tank cars transporting
PIH materials is a reasonable way to
control the forces experienced by the
tank car during most derailment or
accident conditions, without unduly
burdening industry. Moreover, this 50
mph speed restriction in conjunction
with the 25 mph enhanced shell and the
30 mph enhanced tank-head puncture-
resistance performance standards,
should ensure that tank integrity will be
maintained in most derailments or other
accidents.

New paragraph (c)(1) provides that if
a tank car not meeting the enhanced
performance standards of proposed
§§179.16(b) and 179.24 is used to
transport PIH material over non-
signaled territory, its maximum
operating speed is limited to 30 mph.
For purposes of this section, non-
signaled territory is defined to mean “‘a
rail line not equipped with a traffic
control system or automatic block signal
system” compliant with 49 CFR part
236. As discussed above, this 30 mph
speed restriction is based on FRA’s
finding that a disproportionate number
of incidents occurring between 1965
and 2005, which resulted in loss of
product from head and shell punctures,
cracks, and tears, occurred in non-
signaled territory.

New paragraph (c)(2) proposes an
alternative to complying with the speed
restriction of paragraph (c)(1) in non-
signaled territory. Specifically,
paragraph (c)(2) proposes to allow
railroads to implement alternative safety
measures in lieu of complying with the

30 mph speed restriction, so long as
those alternative safety measures
provide an equivalent level of safety as
a traffic control system complying with
49 CFR part 236 (Part 236). A traffic
control system is a block signal

system °2 under which train movements
are authorized by block signals whose
indications supersede the superiority of
trains for both opposing and following
movements on the same track. Part 236
sets forth standards governing the use of
traffic control systems. Typically,
railroads utilize a centralized traffic
control system, governed by a series of
signal arrangements and capable of
detecting the presence of trains and the
positions of switches. Although the vital
circuitry for a typical centralized traffic
control system is in the field, the
dispatcher can request movement
authority.

Potential mitigation measures which
could provide an equivalent (or better)
level of safety as a traffic control system,
depending on the particular
circumstances of a location, include an
automatic block signal (ABS) system, an
interlocking arrangement, or a positive
train control system. Part 236 again sets
forth standards governing the
implementation and use of ABS
systems, interlockings, and certain types
of PTC systems. See 49 CFR part 236,
subparts B, C and H. Track circuits,
which are integral to any Part 236 traffic
control system or ABS system, are
electrical devices designed to detect the
presence or absence of a train on a
certain segment of track, but also serve
to detect broken rails due to electrical
discontinuity. Any potential alternative
risk mitigation measures designed to
comply with paragraph (c)(2), must take
into consideration the alternative’s
ability to detect broken rails.

A railroad might also be able to
establish equivalent safety by
implementing a combination of
measures that together address the
relevant risks, but without installing a
full signal or train control system on the
line. For instance, by installing a switch
position monitoring system, track
integrity circuits, and additional safety
procedures (e.g., patrolling ahead of PIH
trains or reducing PIH train speeds to
something less than 49 mph), a railroad
might be able to demonstrate that
reducing PIH train speeds to 30 mph is
not warranted. The proposed rule would

52 A block signal system is a method of governing
the movement of trains into or within one or more
blocks by block signals (i.e., roadway signals
operated either automatically or manually at the
entrance to a block) or cab signals (i.e., a signal
located in the engineer’s compartment or cab,
indicating a condition affecting the movement of a
train).
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permit any combination of technologies
or procedures that could be shown to be
effective.

Paragraph (c)(2) further provides that
once a railroad completes a risk
assessment demonstrating that certain
identified alternative measures provide
an equivalent level of safety to a Part
236 traffic control system, and FRA
approves this risk assessment, the
railroad may operate tank cars
containing PTH materials at up to 50
mph. Because, in this proposal, we are
providing for specific markings to
delineate tank cars complying with the
enhanced head and shell protection
standards proposed, railroad personnel
should be able to easily identify tank
cars that are not subject to the non-
signaled territory speed restriction.

DOT believes that the proposed
operating restrictions in this section are
responsive to NTSB Safety
Recommendations R-05-15 and R—-05—
16 stemming from the Graniteville
accident. We recognize that this
proposal does not directly adopt the
NTSB’s recommendations to reduce
speeds of tank cars transporting certain
highly-hazardous materials through
populated areas or reduce speeds of all
trains in non-signaled territory in the
absence of advance notice of switch
positions. However, we believe that this
proposal will achieve the goal of the
recommendation, i.e., to minimize
impact forces from accidents and reduce
the vulnerability of tank cars
transporting certain hazardous
materials. At the same time, the
proposal will adequately take into
consideration the practical issues
related to any reduction in train speed,
such as higher crew costs and longer
trip time.

Comment is requested on means to
further limit any burdens associated
with the 30 mph speed restriction in
dark territory, and the proposed rule
may be changed based on the comments
received. For instance, because it is
desirable from a safety standpoint and
from the point of view of fuel
conservation to maintain constant train
speed, because most affected rail lines
intersect scores of small towns and
suburban areas, and because even very
small populations present the potential
for serious consequences, this proposal
would apply regardless of the
population size along the line. Major
hazardous material accidents have
historically occurred in small-to mid-
sized communities away from major
terminals, in part because of the
elevated actual speeds that can be
attained in these areas. However, there
may be lines that traverse wilderness
areas or extensive farm lands over

distances that would permit increases in
train speed without the threat of serious
consequences should a release occur.
We ask commenters to address the
following questions: (1) Should an
exception be made for those line
segments? (2) How should any such
exception be defined? (3) Do railroads
have sufficient information regarding
abutting land use, and changes in land
use over time, so that such an exception
could be implemented practicably? (4) If
an exception is provided, should it
extend to all PIH materials, or are there
materials whose potential impacts on
the environment are so great that the
exception should not apply?

Part 179

Section 179.13—Tank Car Capacity and
Gross Weight Limitation

Existing § 179.13 sets forth tank car
capacity and gross weight limitations.
Specifically, this section provides that
tank cars may not exceed a capacity of
34,500 gallons or 263,000 pounds gross
weight on rail. These limitations date
back to 1970 and were based on DOT’s
findings that weight related stress
failures in track and car parts accounted
for approximately 50 percent of all rail
accidents at the time. 35 FR 14216,
14217 (Sept. 9, 1970). Accordingly, DOT
reasoned that imposing capacity and
gross weight limitations on tank cars
would limit the impact forces in a
derailment and therefore lessen the
likelihood that a tank car would be
breached in the event of a derailment or
other accident. Id. at 14217. Since the
promulgation of this section in 1970,
however, rail infrastructure has
changed, and through industry and
regulatory efforts, tank car accident
survivability has improved.53

To ensure that tank cars that transport
PIH materials and that exceed the
existing 263,000 pound limitation and
weigh up to 286,000 pounds gross
weight on rail are mechanically and
structurally sound, we propose to
require that such cars comply with AAR
Standard S-286—2002, SPECIFICATION
FOR 286,000 LBS. GROSS RAIL LOAD
CARS FOR FREE/UNRESTRICTED
INTERCHANGE SERVICE (adopted
November 2002 and revised September
1, 2005). AAR Standard S—286-2002 is
the existing industry standard for
designing, building, and operating rail
cars at gross weights between 263,000

53DOT has also issued several Special Permits
allowing the use of tank cars weighing up to
286,000 pounds. For example, on April 20, 2006,
Trinity was issued Special Permit number DOT-SP
14167, authorizing it to manufacture, mark, and sell
the Trinity Cart, which has a maximum gross
weight on rail of 286,000 pounds. See 71 FR 47288,
47301 (Aug. 16, 2001).

pounds and 286,000 pounds. This
standard sets forth industry-tested
practices for designing, building and
operating rail cars at gross weights
between 263,000 pounds and 286,000
pounds.

Section 179.16—Tank-Head Puncture-
Resistance Systems

Existing § 179.16 contains the tank-
head puncture resistance requirements
applicable to tank cars currently
required under the HMR to have tank-
head puncture-resistance systems. We
propose to amend this section to specify
an enhanced tank-head puncture-
resistance performance standard for
tank cars used to transport PIH
materials.

As discussed above, research
prepared by Volpe was relied upon to
develop this performance standard.
Specifically, the speed chosen for this
performance standard, a 30 mph impact,
is related to the maximum allowable
operating speed of 50 mph, which is
also proposed in this NPRM. FRA is
cognizant that while the proposed 25
mph closing speed, which is based on
the maximum allowable operating speed
of 50 mph, protects well against
derailment-like events in which the
secondary car-to-car impact speeds are
approximately half the original train
speed, impacts can occur in rail yards,
at switches or turnouts, and in mainline
tracks where a tank car can be involved
in the primary collision. In this
situation, it is desirable to have better
protection strategies available to help
alleviate the risk of loss of lading. The
proposed tank-head puncture resistance
system can accommodate the proposed
30 mph impact speed because there is
more space available in the front of the
tank-head to place energy absorbing
material between the head shield or
jacket and the inner commodity tank
when compared with tank shell
protection systems, which have more
limited expansion space due to design
constraints.

Section 179.22—Marking

Existing § 179.22 contains marking
requirements applicable to railroad tank
cars. Specifically, this section provides
that tank cars must be marked in
accordance with the Tank Car Manual
and assigns meaning to each of the
delimiters used in tank car specification
markings (e.g., a tank car with a tank-
head puncture-resistance system must
include the letter “S” in its specification
marking, a car with a tank-head
puncture-resistance system, a thermal
protection system, and a metal jacket,
must be marked with the letter “J” in its
specification marking). Proposed new
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paragraphs (e) and (f) of this section
would define the delimiters to be used
to mark tank cars conforming to the
enhanced head- and shell-protection
requirements of this proposal.
Specifically, new paragraph (e) provides
that each tank car that requires a tank-
head puncture-resistance system
prescribed in proposed § 179.16(b), a
shell puncture-resistance system
prescribed in § 179.24, and without a
thermal protection, must be marked
with the delimiter “M” in its
specification marking. Similarly, new
paragraph (f) provides that each tank car
that requires a tank-head puncture-
resistance system prescribed in
proposed § 179.16(b), a shell puncture-
resistance system prescribed in § 179.24,
and a thermal protection system, must
be marked with the delimiter “N” in its
specification marking.

Section 179.24—Tank Shell Puncture-
Resistance Systems

Proposed new § 179.24 specifies an
enhanced tank shell puncture-resistance
performance standard for tank cars used
to transport PIH materials. Previous
rulemakings have not focused on shell
protection, but the statutory mandate,
recent accidents, and Volpe’s
derailment dynamics research together
indicate the need to extend a higher
level of protection to the tank car body,
including both the tank-head and the
shell. As discussed above, research
prepared by Volpe was relied upon to
develop the performance standard
proposed, a 25 mph impact test, which
is directly tied to the proposed speed
restriction of 50 mph. It is important to
note, the impact test proposed in
Appendix C is to resist puncture at a
particular point on the shell. The
performance standard requirement for
tank car shell protection is intended to
apply to the entire tank shell.

Section 179.102—17—Hydrogen
Chloride, Refrigerated Liquid

Existing § 179.102-17 sets forth
specific tank car packaging
requirements for hydrogen chloride,
refrigerated liquid, a PIH material. We
propose to revise this section by adding
a new paragraph (m) to make clear that
railroad tank cars transporting hydrogen
chloride must comply with the
enhanced tank-head and shell puncture-
resistance requirements of proposed
§§179.16(b) and 179.24.

XIV. Regulatory Analyses and Notices

A. Statutory/Legal Authority for This
Rulemaking

This NPRM is published under
authority of the Federal hazmat law.

Section 5103(b) of Federal hazmat law
authorizes the Secretary of
Transportation to prescribe regulations
for the safe transportation, including
security, of hazardous materials in
intrastate, interstate, and foreign
commerce. SAFETEA-LU, which added
section 20155 to the Federal hazmat
law, requires, in part, that FRA (1)
validate a predictive model quantifying
the relevant dynamic forces acting on
railroad tank cars under accident
conditions and (2) initiate a rulemaking
to develop and implement appropriate
design standards for pressurized tank
cars. Additionally, the Federal Railroad
Safety Act, 49 U.S.C. 20101 et seq.,
authorizes the Secretary to issue
regulations over all areas of railroad
transportation safety.

B. Executive Order 12866 and DOT
Regulatory Policies and Procedures

This proposed rule has been
evaluated in accordance with existing
policies and procedures, and
determined to be significant under both
Executive Order 12866 and DOT
policies and procedures (44 FR 11034;
Feb. 26, 1979). We have prepared and
placed in the docket a regulatory impact
analysis (RIA) addressing the economic
impact of this proposed rule. PHMSA
and FRA invite comments on this RIA.

The costs anticipated to accrue from
adopting this proposed rule would
include: (1) The labor and material costs
for incorporating enhanced
crashworthiness features into tank cars
that transport PIH materials, (2) the
design and re-engineering costs required
to implement the proposed enhanced
tank-head and shell puncture-resistance
systems, (3) the costs for transferring
existing PIH tank cars to other
commodity services, and (4) the
maintenance and inspection costs for
the new more crashworthy tank cars.
Additionally, there would be costs
incurred as a result of the operational
restrictions for tank cars that transport
PIH materials, including: (1) The cost of
restricting railroad tank cars used to
transport PIH materials to 50 mph, and
(2) the cost of temporarily restricting
existing railroad tank cars used to
transport PIH materials in non-signaled
territory to 30 mph. Finally, there would
be a cost for the increased traffic or
volume of tank cars that transport PTH
materials due to the increased weight,
and thus lower commodity capacity, of
those cars.

The primary potential benefits or
savings expected to accrue from the
implementation of this proposed rule
would be the reduction in the number
and severity of casualties arising from
train accidents and derailments

involving tank cars that transport PIH
materials. In addition, benefits would
accrue from a decrease in property
damages, including damages to
locomotives, railroad cars, and track;
environmental damage; track closures;
road closures; and evacuations.
Moreover, there would also be a benefit
in fuel savings (which may offset some
of the operational costs) due to limiting
train operating speeds.

This document presents a 30-year
analysis of the costs and benefits
associated with DOT’s proposed rule,
using both 7 percent and 3 percent
discount rates. It also presents an
analysis of a regulatory alternative
considered, and sensitivity analyses
associated with varying assumptions
used for estimating PIH release-related
benefits.

A baseline cost estimate is
particularly important for the conduct of
these analyses. The railroad industry
has expressed its intention to proceed
with a standard of its own absent
issuance of a DOT rule requiring
enhanced crashworthiness of PIH tank
cars. In general, industry participants
appear to recognize the need to improve
the design of tank cars transporting PIH
materials. In fact, the AAR has
mandated (but temporarily suspended
to permit issuance of this notice of
proposed rulemaking) use of heavier
cars with top fittings that meet specified
requirements such as the new tank cars
built by Trinity for the transportation of
PIH materials. Accordingly the baseline
for the analyses conducted reflects
compliance with the AAR standard by
replacing the existing fleet of PIH tank
cars with AAR compliant Trinity-like
tank cars. This baseline includes
incremental costs associated with the
design, construction, and operation of
new Trinity-like tank cars to replace
existing cars and the transfer of existing
PIH tank cars to other commodity
services. The 30-year cost estimates
associated with this baseline are $476.6
million (PV, 7%) and $718.7 million
(PV, 3%). Annualized costs are $38.4
million (PV, 7%) and $36.7 million (PV,
3%).

The analysis of the proposed rule
takes into account the incremental
impacts that would be incurred with
meeting the proposed requirements (i.e.,
the design, construction, and operation
costs for the new DOT-compliant cars in
excess of the baseline impacts that
would be incurred absent this
rulemaking with the introduction of the
AAR-mandated cars). In addition, the
proposed rule analyzes full impacts
related to the proposed operating speed
restrictions). Thus, this analysis takes
into account the fact that the AAR and
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shippers have active plans to make
major changes in the tank car fleet that
moves PIH commodities. The 30-year
cost estimates associated with
implementation of the proposed rule are
$350.6 million (PV, 7%) and $431.6
million (PV, 3%). Annualized costs are
$28.3 million (PV, 7%) and $22.0
million (PV, 3%).

The benefits of the proposed rule fall
into two sub-groups. The first group
consists of benefits that would accrue
from avoidance of collision- and
derailment-related PIH releases
resulting from a combination of the
enhanced tank car crashworthiness
standards and operating speed
restrictions. This group of benefits
includes reductions in casualties;
property damage, including damage to
locomotives, rail cars and track;
environmental damage; evacuation and
shelter-in-place costs; track closures;
road closures; and electric power
disruptions. Casualty mitigation
estimates are based on a value of
statistical life of $5.8 million. This
group of benefits also includes more
difficult to monetize benefits such as the
avoidance of hazmat accident related
costs incurred by Federal, state, and
local governments and impacts to local
businesses. As with costs, the benefits
associated with introducing DOT-
compliant tank cars are reduced by the
level of benefits that DOT estimates
would accrue from replacing existing
cars with AAR-mandated cars absent
this rulemaking. This analysis includes
a scenario which DOT believes is the
most realistic projection of benefits that
would be realized, including the
possibility of an event with moderately
more severe consequences than has
occurred in the past 10 years. This
approach recognizes the significant
probability that, given the quantity of
product released and the proximity of
potentially affected populations to
accident sites, in one or more events the
consequences known to be possible will
be realized, with loss of life on a scale
not previously encountered.

The second group of benefits consists
of business benefits that would accrue
in response to the operating speed
restrictions (which may partially offset
the operating costs imposed by these
restrictions) and the enhanced tank car
design. This group includes fuel savings
from economic efficiencies resulting
from operating speed restrictions and
repair savings from more salvageable
tank cars. DOT believes that the useful
life of compliant tank cars introduced
during the 30-year analysis period will
extend well beyond that period.
Moreover, the residual value at year 30
of tank cars constructed to meet the

enhanced standards proposed will be
greater than the residual value of
conventional tank cars and Trinity-like
tank cars contemplated by AAR’s new
standard. Thus, the analysis includes a
benefit reflecting the higher residual
value for the new tank cars at year 30.

FRA then added up both of these
groups of benefits over the next 30
years. Taking both of these groups of
benefits, relative to the state of the
world where the AAR would enforce it’s
interchange standard, the 30-year
benefit estimates associated with
implementation of the proposed rule are
$666 million (PV, 7%) and $1.089
billion (PV, 3%). Annualized benefits
are $53.7 million (PV, 7%) and $55.6
million (PV, 3%).

An evaluation of a ““status quo”
alternative is also included. In general,
industry parties appear to recognize the
need to improve the design of tank cars
transporting PTH materials. In fact, as
previously noted, the AAR has
mandated the use of Trinity-like cars for
the transportation of PIH materials in
interchange. Accordingly, the “status
quo” alternative would be to allow the
AAR to enforce its interchange standard.
The costs associated with such an
alternative would still be represented by
the baseline cost scenario; however,
they would be equivalent to the costs
the railroad industry is willing to incur
voluntarily, and thus, would not be
considered true regulatory costs. In
addition, this alternative would not
include costs from any operating speed
restrictions. The benefits from this
alternative would be those resulting
from the use of a heavier car of the same
basic design currently in place and can
be estimated as approximately 15% of
the benefits that would be expected to
result from implementation of the
crashworthiness requirements of the
proposed rule. As with the costs, this
alternative would not offer any of the
business benefits associated with the
DOT proposal due to the operating
speed restrictions. The 30-year cost
estimates associated with this
alternative are $476.6 million (PV, 7%)
and $718.7 million (PV, 3%).

Finally, three sensitivity analyses
varying assumptions used to estimate
the benefits of the proposed rule are
included. The first addresses the
uncertainty regarding the consequences
from release of PIH materials resulting
from train accidents. This analysis is
based on the assumption that the
consequences of projected incidents
will be of the same average severity as
those in the past ten years. It does not
recognize how fortunate the
circumstances surrounding recent past
incidents have been. Given the rarity of

the occurrence of rail accidents
resulting in the release of PIH materials
from tank cars, and the high variability
in the circumstances and consequences
of such events, this sensitivity analysis
is useful. The 30-year benefit estimates
associated with this scenario are
$786,073,251 (PV, 7%) and
$866,616,695 (PV, 3%). The second and
third sensitivity analyses address the
imprecision of assumptions regarding
the value of a life, which affect the level
of safety benefits (i.e., casualty
mitigation) that would result from
promulgation of the proposed rule. This
analysis presents benefit levels
associated with values of a statistical
life of $3.2 million and $8.4 million.
The 30-year benefit estimates associated
with these scenario are $562,100,371
(PV, 7%, VSL: $3.2M), $857,952,000
(PV, 7%, VSL: $8.4M).

This rulemaking would fulfill the
mandate of SAFETEA-LU and respond
to NTSB’s recommendations pertaining
to tank car structural integrity and
operational measures, by specifying
performance standards and operational
restrictions sufficient to reduce the
likely frequency of catastrophic releases
to a level as low as reasonably possible,
given the need to transport the products
in question, and based on analysis of the
forces that result from serious train
accidents. PHMSA and FRA note that,
while the proposed actions are based
exclusively on railroad safety
considerations, strengthening the
protective systems on PIH tank cars may
also reduce the likelihood of a
catastrophic release caused by criminal
acts, such as deliberately throwing a
switch in the face of an oncoming train
or taking other action that could result
in a derailment or collision.

The proposed actions would not
reduce to zero the probability of a
catastrophic release. However,
achieving that goal is likely inconsistent
with the purpose of the transportation
service provided and beyond design
practice that presently can be
conceived. The proposed actions would
substantially reduce the risk presently
attending transportation of the subject
products, and these reductions can be
achieved within a time certain.
Providing reassurance to the
communities through which these trains
travel, that every feasible action has
been taken to safeguard those
potentially affected, itself provides
societal benefits. Included among these
benefits are peace of mind of residents
and others within the potential zones of
danger, and likely avoidance of more
costly and less effective public
responses (such as prohibiting
transportation of the products outright
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or establishing burdensome conditions
of transportation that are perceived to
benefit individual communities while
driving up total public exposure).

C. Executive Order 13132

This NPRM has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13132 (“Federalism”). If adopted in a
final rule, the proposals in this NPRM
would amend PHMSA’s existing
regulations on the design and
manufacturing of rail tank cars
authorized for the transportation of PTH
materials and the handling of rail
shipments of PTH materials in these rail
tank cars. As discussed below, State and
local requirements on the same subject
matters covered by PHMSA'’s existing
regulations and the amendments
proposed in this NPRM, including
certain State common law tort actions,
are preempted by 49 U.S.C. 5125 and
20106. At the same time, this NPRM
does not propose any regulation that
would have direct effects on the States,
the relationship between the national
government and the States, or the
distribution of power and
responsibilities among the various
levels of government. Additionally, it
would not impose any direct
compliance costs on State and local
governments. Therefore, the
consultation and funding requirements
of Executive Order 13132 do not apply.

The Federal Railroad Safety Act (49
U.S.C. 20101 et seq.) provides that all
regulations prescribed by the Secretary
related to railroad safety (such as the
rule proposed in this NPRM) preempt
any State law, regulation, or order
covering the same subject matter, except
a provision necessary to eliminate or
reduce an essentially local safety or
security hazard that is not incompatible
with a Federal law, regulation, or order
and that does not unreasonably burden
interstate commerce. An amendment to
Section 20106 enacted in 2007 alters the
preemption of certain tort actions by
this section that arise from events or
activities occurring on or after January
18, 2002, to the extent that a tort action
seeks damages for personal injury,
death, or property damage and alleges:
(1) A violation of the Federal standard
of care established by regulation or
order issued by the Secretary of
Transportation (with respect to railroad
safety) or the Secretary of Homeland
Security (with respect to railroad
security); (2) a party’s violation of, or
failure to comply with, its own plan,
rule, or standard that it created pursuant
to a regulation or order issued by either
of the two Secretaries; or (3) a party’s
violation of a State standard that is

necessary to eliminate or reduce an
essentially local safety or security
hazard, is not incompatible with a law,
regulation, or order of the United States
Government, and does not unreasonably
burden interstate commerce.

While this recent amendment has
altered the preemptive reach of Section
20106, it is important to note that there
are limits to this exception. For
example, Congress provided an
exception only for an action in State
court seeking damages for personal
injury, death, or property damage. The
statute does not provide for the recovery
of punitive damages in the permitted
common law tort actions. In addition,
the statue permits actions for violation
of an internal plan, rule, or standard
only when such are created pursuant to
a Federal regulation or order issued by
DOT or DHS to the minimum required
by the Federal regulation or order.
While parties are encouraged to go
beyond the minimum regulatory
standard in establishing safety and
security standards, these requirements
are not created pursuant to Federal
regulation or order. Accordingly, there
is no clear authorization of a common
law tort action alleging a violation of
those aspects of such an internal plan,
rule, or standard related to the subject
matter of this regulation that exceeds
the minimum required by the Federal
regulation or order.

Separately, the Federal hazardous
materials transportation law, 49 U.S.C.
5101 et seq., contains an express
provision (49 U.S.C. 5125(b))
preempting State, local, and Indian tribe
requirements on certain covered
subjects. Covered subjects are:

(1) The designation, description, and
classification of hazardous material;

(2) the packing, repacking, handling,
labeling, marking, and placarding of
hazardous material;

(3) the preparation, execution, and
use of shipping documents related to
hazardous material and requirements
related to the number, contents, and
placement of those documents;

(4) the written notification, recording,
and reporting of the unintentional
release in transportation of hazardous
material; and

(5) the design, manufacturing,
fabricating, marking, maintenance,
reconditioning, repairing, or testing of a
packaging or container represented,
marked, certified, or sold as qualified
for use in transporting hazardous
material.

This proposed rule addresses both
items 2 and 5 of the HMR and would
therefore preempt any State, local, or
Indian tribe requirement that is not
substantively the same as PHMSA’s

regulations on these subject matters, as
those regulations would be amended as
proposed in this NPRM. The agency
welcomes comments about the extent to
which the preemptive effect under this
statutory authority differs from that
discussed above.

Pursuant to 49 U.S.C. 5125(b)(2) of the
Federal hazmat law, if the Secretary of
Transportation issues a regulation
concerning any of the covered subjects,
the Secretary must determine and
publish in the Federal Register the
effective date of Federal preemption.
The effective date may not be earlier
than the 90th day following the date of
issuance of the final rule and not later
than two years after the date of issuance.
PHMSA has determined that the
effective date of Federal preemption for
these requirements under the Federal
hazmat law would be one year from the
date of publication of a final rule in the
Federal Register.

D. Executive Order 13175

We analyzed this proposed rule in
accordance with the principles and
criteria contained in Executive Order
13175 (“Consultation and Coordination
with Indian Tribal Governments’).
Because this proposed rule does not
significantly or uniquely affect tribes
and does not impose substantial and
direct compliance costs on Indian tribal
governments, the funding and
consultation requirements of Executive
Order 13175 do not apply, and a tribal
summary impact statement is not
required.

E. Regulatory Flexibility Act and
Executive Order 13272; Initial
Regulatory Flexibility Assessment

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) and Executive Order
13272 require a review of proposed and
final rules to assess their impacts on
small entities. An agency must prepare
an initial regulatory flexibility analysis
(IRFA) unless it determines and certifies
that a rule, if promulgated, would not
have a significant impact on a
substantial number of small entities.
DOT has not determined whether this
proposed rule would have a significant
economic impact on a substantial
number of small entities. Therefore, we
are publishing this IRFA to aid the
public in commenting on the potential
small business impacts of the proposals
in this NPRM. We invite all interested
parties to submit data and information
regarding the potential economic impact
that would result from adoption of the
proposals in this NPRM. We will
consider all comments received in the
public comment process when making a
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determination in the final Regulatory
Flexibility Assessment (RFA).

In accordance with the Regulatory
Flexibility Act, an IRFA must contain:

(1) A description of the reasons why
action by the agency is being
considered;

(2) A succinct statement of the
objectives of, and the legal basis for, the
proposed rule;

(3) A description of, and where
feasible, an estimate of the number of
small entities to which the proposed
rule will apply;

(4) A description of the projected
reporting, recordkeeping and other
compliance requirements of the
proposed rule, including an estimate of
the classes of small entities that will be
subject to the requirement and the type
of professional skills necessary for
preparation of the report or record;

(5) An identification, to the extent
practicable, of all relevant Federal rules
that may duplicate, overlap, or conflict
with the proposed rule; and

(6) A description of any significant
alternatives to the proposed rule that
accomplish the state objectives of
applicable statutes and which minimize
any significant economic impact of the
proposed rule on small entities. 5 U.S.C.

603(b), (c).

1. Reasons for Considering Agency
Action

As discussed in earlier sections of this
preamble, in the last several years there
have been a number of serious rail tank
car accidents involving catastrophic
releases of PIH materials causing the
attention of the rail industry, PIH
shippers and other members of the
public, press, NTSB and the Congress to
focus on the serious consequences of
these events. In 2005 SAFETEA-LU
directed the Secretary of Transportation
to “initiate a rulemaking to develop and
implement appropriate design standards
for pressurized tank cars.”” This
proposed rulemaking is responsive to
SAFETEA-LU’s mandate, as well as
recommendations of the NTSB.

II. Objectives and Legal Basis for
Proposed Rule

A. Legal Basis for Proposed Rule

As discussed in more detail in section
III of this preamble, Federal hazmat law
authorizes the Secretary of
Transportation to “prescribe regulations
for the safe transportation, including
security, of hazardous material in
intrastate, interstate, and foreign
commerce.” The Secretary has delegated
this authority to PHMSA. The Secretary
also has authority over all areas of
railroad transportation safety (Federal

Railroad Safety laws, 49 U.S.C. 20101 et
seq.) and has delegated this authority to
FRA. 49 CFR 1.49.

A primary safety and security concern
in the rail transportation of hazardous
materials is the prevention of a
catastrophic release in proximity to
places such as populated areas, events
or venues with large numbers of people
in attendance, iconic buildings,
landmarks, or environmentally sensitive
areas. Over the past several years,
several very serious accidents involving
catastrophic releases of PIH materials
from railroad tank cars have focused the
attention of the public, press, NTSB,
and the Congress on the serious
consequences of these events. Since
2002, NTSB investigated three accidents
involving tank cars transporting PIH
materials. (See section VI of the
preamble for a more detailed discussion
of the relevant accidents). In response to
all three accidents, the NTSB
recommended that FRA study
improving the safety and structural
integrity of tank cars and develop
necessary operational measures to
minimize the vulnerability of tank cars
involved in accidents. In particular, in
response to a January 18, 2002, freight
train derailment in Minot, North Dakota,
which resulted in one death and 11
serious injuries due to the release of
anhydrous ammonia when five tank cars
carrying the product catastrophically
ruptured and a vapor plume covered the
derailment site and surrounding area,
the NTSB made four safety
recommendations to FRA specific to the
structural integrity of hazardous
material tank cars. Subsequently, in
2005, section 20155 of SAFETEA-LU
reiterated NTSB’s recommendations in
part and further directed the Secretary
of Transportation to “initiate a
rulemaking to develop and implement
appropriate design standards for
pressurized tank cars.”

B. Objective of Proposed Rule

The objective of this proposed rule is
to improve the crashworthiness
protection of railroad tank cars designed
to transport PIH materials by (1)
requiring enhanced tank-head and shell
protection, and (2) limiting the
operating speed of the tank cars. See
sections II and XII of the preamble for
a more detailed discussion regarding the
objective of this proposed rule.

III. Description and Estimate of Small
Entities Affected

The “universe” of the entities to be
considered in an IRFA generally
includes only those small entities that
can reasonably be expected to be
directly regulated by the proposed

action. Five types of small entities are
potentially affected by this proposed
rule: (1) PIH material shippers and tank
car owners; (2) governmental
jurisdictions of small communities; (3)
small railroads; (4) small farms; and (5)
small explosives manufacturers.

“Small entity” is defined in 5 U.S.C.
601. Section 601(3) defines a “small
entity”’ as having the same meaning as
“small business concern’”” under section
3 of the Small Business Act. This
includes any small business concern
that is independently owned and
operated, and is not dominant in its
field of operation. Section 601(4)
includes not-for-profit enterprises that
are independently owned and operated,
and are not dominant in their field of
operations within the definition of
“small entities.” Additionally, section
601(5) defines as ‘“‘small entities”
governments of cities, counties, towns,
townships, villages, school districts, or
special districts with populations less
than 50,000.

The U.S. Small Business
Administration (SBA) stipulates ‘“‘size
standards” for small entities. It provides
that the largest a for-profit railroad
business firm may be (and still classify
as a “small entity”) is 1,500 employees
for “Line-Haul Operating” railroads,
and 500 employees for ““Short-Line
Operating” railroads.>* For PIH material
shippers potentially impacted by this
rule, SBA’s size standard is 750 or 1,000
employees, depending on the industry
the shipper is in as determined by its
North American Industry Classification
System (NAICS) Code. SBA size
standards also stipulate in NAICS Code
Subsector 111 that the average annual
receipt for “crop production”
agriculture is $750,000 per year. Thus,
any farm that produces crops is not
considered to be a small entity unless its
annual revenue is less than $750,000.
For explosives manufacturers, NAICS
Code 325920, the size standard is 750
employees.

SBA size standards may be altered by
Federal agencies in consultation with
SBA, and in conjunction with public
comment. Pursuant to the authority
provided to it by SBA, FRA has
published a final policy, which formally
establishes small entities as railroads
that meet the line haulage revenue
requirements of a Class III railroad.55
Currently, the revenue requirements are
$20 million or less in annual operating
revenue, adjusted annually for inflation.
The $20 million limit (adjusted

54 “Table of Size Standards,”” U.S. Small Business
Administration, January 31, 1996, 13 CFR Part 121.
See also NAICS Codes 482111 and 482112.

55 See 68 FR 24891 (May 9, 2003).
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annually for inflation) is based on the
Surface Transportation Board’s
threshold of a Class III railroad carrier,
which is adjusted by applying the
railroad revenue deflator adjustment.56
The same dollar limit on revenues is
established to determine whether a
railroad shipper or contractor is a small
entity. DOT proposes to use this
definition for this rulemaking.

A. Shippers

Almost all hazardous materials tank
cars, including those cars that transport
PIH materials, are owned or leased by
shippers. DOT believes that a majority,
if not all, of these shippers are large
entities. DOT used data from the DOT/
PHMSA Hazardous Materials
Information System (HMIS) database to
screen for PIH material shippers that
may be small entities. The HMIS uses
the SBA size standards as the basis for
determining if a company qualifies as a
small business. DOT also gathered data
from industry trade groups such as the
American Chemistry Council and The
Fertilizer Institute (TFI) to help identify
the number of small shippers that might
be affected. After identifying the set of
small businesses that could potentially
be impacted, DOT cross-referenced this
group with The Official Railway
Equipment Register (October, 2007) to
determine if any of these actually own
tank cars subject to this rule.

From the DOT/PHMSA HMIS
database, and industry sources, DOT
found eight small shippers that might be
impacted. By further checking
information available on the companies’
Web sites, all eight shippers are noted
as being subsidiaries of larger
businesses. Out of these eight, however,
only one owns tank cars that would be
affected. The remaining seven shippers
either do not own tank cars or own tank
cars that would not be affected by this
rule. The one remaining small shipper
potentially impacted has annual
revenues that exceed by 20 times the
FRA size standard for a small entity.
Further, although this shipper is for-
profit, the parent company is a non-
profit. Thus, DOT believes that there are
none or very few PIH material shippers
that are small businesses affected by this
rule. Additionally, no small shippers
commented during the public meeting
process. DOT invites commenters to
submit information that might assist it
in assessing the quantity of small
shippers that may be affected by the
requirements set forth in the proposed

56 For further information on the calculation of
the specific dollar limit, please see 49 CFR Part
1201.

rule, as well as the potential impact on
any such entities.

B. Governmental Jurisdictions of Small
Communities

Small entities that are classified as
governmental jurisdictions of small
communities may also be affected by the
proposals in this NPRM. As stated
above, and defined by SBA, this term
refers to governments of cities, counties,
towns, townships, villages, school
districts, or special districts with
populations of less than 50,000. The
potential impact of this rulemaking to
these entities is related to chlorine and
the use of it in the water purification
process for community water districts.
DOT does not know how many
community water systems are owned by
governmental jurisdictions that meet
SBA'’s definition of a small entity, how
many community water systems use
chlorine at their facilities, or how many
could easily substitute a nondangerous
or less lethal material, i.e., bleach, for
chlorine.

DOT understands that most water
plants for small communities receive
their chlorine via 1-ton tanks, which are
transported in highway vehicles. These
facilities might be impacted indirectly
by increasing prices for chlorine due to
higher shipping rates. Also, in recent
years, the shipping rates for chlorine
have been increased due to the PIH
accidents that have occurred over the
past 10 years. With the introduction of
this proposed regulation, DOT expects
that the rates will flatten or will increase
at a slower pace because the safety
features of the rule will reduce the
chance of an accident that releases PTH
materials, and therefore result in lower
accident and associated costs.

DOT notes that many existing
chlorine tank cars are nearing the end of
their useful lives. Even in the absence
of the proposed rulemaking, the affected
entities would have to replace these
older chlorine tank cars in the next few
years. The industry, through AAR, has
also been working to improve tank car
safety. As discussed in section IX of this
preamble, absent this regulation, new
AAR chlorine tank car standards will
also result in existing tank cars being
replaced and entities impacted through
higher shipping rates.

Accordingly, DOT cannot accurately
assess the number of governmental
jurisdictions of small communities that
would be directly impacted by this
proposed regulation and what the
impact would be. DOT requests
comment from affected governmental
jurisdictions as to the impact the
proposed rule will have on them.

C. Railroads

DOT estimates that approximately 46
railroads meeting the definition of
“small entity” as described above
transport PIH materials via railroad tank
car.5” Because the proposed rule would
apply to all 46 of these small railroads,
we have concluded that a substantial
number of such entities would be
impacted.

It is important to note, however, that
absent this rulemaking, all railroads that
transport PIH materials via railroad tank
car, including the 46 railroads identified
as small entities, would still have to
incur the additional expense to
accommodate 286,000-pound tank cars
to comply with the new AAR PIH tank
car standard (i.e., a 286,000-pound tank
car equipped with additional head
protection, thicker shell, and modified
top fittings). (See section IX of this
preamble for a more detailed discussion
of the new AAR PIH tank car standard).

As noted in section I of this preamble,
however, DOT anticipates that tank car
designers, working with end users, will
develop tank cars that will meet the
proposed enhanced tank-head and shell
performance standards of this NPRM
while minimizing the addition of weight
to the empty cars. Recognizing the
growing use of rail cars with gross
weight on rail exceeding 263,000
pounds for non-hazardous commodities,
such as grain, this NPRM provides the
flexibility to design a tank car for the
transportation of PIH materials weighing
up to 286,000 pounds, in line with
AAR'’s existing standard S—-286—-2002.
Accordingly, the actual impact of the
general increase in gross weight on rail
of products in this commodity group in
relation to the overall transition now
being completed within the industry
(which has been eased by tax incentives
and, in some cases, government-
guaranteed loan arrangements) should
not be substantial. While we recognize
that some small railroads will not be
able to accommodate the additional
weight on some of their bridges and
track, we believe that railroads that
handle PIH cars have, in general,
already made or are making the
transition to track structures and bridges
capable of handling 286,000-pound cars
in line with the general movement in
the industry toward these heavier
freight cars. These railroads include
many switching and terminal railroads

57 Data provided by Railinc, Corp. (a subsidiary of
AAR) indicates that approximately 80 short-line
and regional railroads transport PIH materials via
railroad tank car. Of these 80 railroads, 34 are
regional railroads that meet the Surface
Transportation Board’s definition of a Class I
railroad, and thus, are not considered ‘“‘small
entities” for the purposes of this IRFA.
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that are partially or totally owned by
Class 1 railroads as interline
connections. These connections have
previously mandated upgrading to
286,000-pound capability.

For example, in 2005, the Texas
Transportation Institute reported that 42
percent of the short-line railroad miles
that were operated in Texas that year
had already been upgraded, nine
percent would not need an upgrade, and
47 percent needed upgrading if they
wanted to transport any type of 286,000-
pound shipments.?8 In addition, the
results of a 1998-1999 survey
conducted by the ASLRRA indicated
that 41 percent of respondent short-line
railroads could handle 286,000-pound
rail cars and 87 percent of the
respondent short-line railroads
indicated that they would need to
accommodate 286,000-pound railcars in
the future.5® More current data from the
ASLRRA suggests that many of the
railroads needing future capability to
handle 286,000-pound rail loads for this
rule have been upgraded within the past
two years.60

Nevertheless, we believe that some
new 263,000-pound cars will be built
for anhydrous ammonia service to
address rail line and facility
compatibility concerns thus minimizing
the burden of the rule on small
railroads.

In general, most of the impacts will
not burden the 46 small railroads
potentially affected by this proposed
rule. Any costs incurred by railroads
most likely will be passed to shippers
and end users through higher
transportation costs. Thus, DOT does
not expect this regulation to impose a
significant burden on the affected small
railroads. We invite commenters to
submit information that might assist us
in assessing the cost impacts on small
railroads of the proposals in this NPRM.

D. Farms

Anhydrous ammonia is an important
source of nitrogen fertilizer for crops. It
is used in farming because it is one of
the most efficient and widely used
sources of nitrogen for plant growth. Its
use has increased because it is relatively
easy to apply and readily available.
Nonetheless, it does carry disadvantages

58 Jeffrey E. Warner & Manuel Solari Terra,
“Assessment of Texas Short Line Railroads, “ Texas
Transportation Institute (Nov. 15, 2005).

59 The Ten-Year Needs of Short Line and Regional
Railroads, Standing Committee on Rail
Transportation, American Association of State
Highway and Transportation Officials, Washington,
DC (Dec. 1999). This report was based on a survey
conducted by the ASLRRA in 1998 and 1999 with
data from 1997.

60John Gallagher, “Tank Car Tensions,” Traffic
World (June 19, 2006).

to the farming environment because it
must be stored and handled under high
pressure. Urea, urea ammonium nitrate,
or ammonium nitrate could be used for
anhydrous ammonia as substitutes for
agricultural purposes. Anhydrous
ammonia has a free ammonia percentage
of 86 percent, while the substitutes have
a free ammonia percentage of 46, 28-32,
and 34 percent, respectively.

Shippers of anhydrous ammonia do
not own tank cars; rather they are leased
from larger entities. According to TFI, a
switch to a redesigned heavier tank car
would increase monthly car lease rates
from the current level of $800-$850 per
car to $1,300-%1,400 per car. TFI’s
members lease about 6,000 tank cars
and ship about 52,000 cars per year. If
these increased lease costs are passed
through to customers, then any
agricultural or farming operation that
utilizes anhydrous ammonia as part of
its fertilizing program could be
negatively impacted.

It is important to note, however, that
not all crops utilize anhydrous
ammonia, nor in the same quantities.
Agriculture crops that require greater
leaf development, such as corn and
wheat, utilize anhydrous ammonia as a
fertilizer more than crops that require a
greater root development, e.g., carrots,
potatoes, and beets, which utilize
phosphorus more as a fertilizer.
Therefore, not all small farms will be
impacted in the same way by an
increase in the shipping rates for
anhydrous ammonia. DOT invites
commenters to submit information that
might assist it in assessing the quantity
of small agricultural operations that may
be affected by the requirements set forth
in the proposed rule.

During DOT’s public meetings, one
commenter noted that the survival of
family farms in the Northwest is tied to
retaining a cheap source of nitrogen via
anhydrous ammonia which is
transported via rail.6* Other
commenters noted that NH3 costs 40 to
50 percent less per pound of nitrogen
than less concentrated forms of
nitrogen.62 For example, one commenter
noted that anhydrous ammonia costs 24
cents per pound of nitrogen, compared
to 34 cents per pound for ammonium
nitrate.63

Anhydrous ammonia is dependent on
natural gas for its production. In North
America, anhydrous ammonia
production plants are typically built

6171.S. DOT Public Meeting Transcripts,
Testimony of Fred Morscheck from the McGregor
Company, May 31, 2006, p. 168.

62 ]d. p. 169.

631.S. DOT Public Meeting Transcripts,
Testimony of William Wolf from The Andersons,
Inc. (a shipper), May 31, 2006, p. 190.

near a dedicated supply of natural gas,
and the price and demand for the
product are also dependent and
responsive to the price of natural gas.
Thus, the production at some plants is
currently down due to the increase in
price of natural gas. On the demand side
of the economic equation there is an
increase in the demand and use of
anhydrous ammonia due to the recent
increase in ethanol demand. Ethanol is
typically produced in the United States
from corn, and the production of corn
requires substantial amounts of
nitrogen, much of which comes from
anhydrous ammonia.

Because there are a number of factors
contributing to increased costs for
anhydrous ammonia, it is difficult to
determine how much of any increase in
the price of the PIH material would be
a product of this proposed regulation
and shipping via rail. We note as well
that increased costs may well make
substitute produces more attractive.

Currently PIH shippers are
experiencing rapidly increasing rate
increases as a result of the railroads’
concern over possible train accidents
involving the release of PIH materials.
The use of the more crashworthy tank
cars coupled with the operating
restrictions DOT is proposing should
significantly reduce the risk of
catastrophic PIH releases and ultimately
translate into relief from these escalating
rail transportation costs. (These rate
escalations would likely continue were
DOT not to issue its proposed rule since
the car mandated by AAR’s new
standard (i.e., a Trinity-type car) would
probably not prevent PIH tank car
releases in even moderate speed train
accidents). Shippers would be able to
make the case that higher rates would
no longer be “reasonable” given the
significantly reduced probability of a
catastrophic release. This “cost-savings”
would allow shippers to offset new-car
costs to a large extent. Given that new
car expenses are typically financed over
several years, we believe that the
increased costs passed on by shippers to
small farmers would not be significant.
The farmers, in turn, would be expected
to pass shipping cost increases to end
consumers in the form of higher
agricultural product prices.

We request comment from affected
agricultural operations as to the impact
that the proposed rule would have on
them.

E. Explosives Manufacturers

Anhydrous ammonia is also used in
producing explosives. The Institute of
Makers of Explosives (IME), an industry
trade group, reports that there are 22
explosives manufacturers in the United
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States. Of these 22 manufacturers, eight
actually produce explosives material
while the remaining 14 are associated
manufacturers making components or
assemblies. Finally, three manufacturers
consume anhydrous ammonia to
produce explosives. None of these three
potentially impacted manufactures,
however, is considered a small business.

IV. Description of Reporting,
Recordkeeping, and Other Compliance
Requirements and Impacts on Small
Entities Resulting From Specific
Proposed Requirements

A. Reporting Requirement of Proposed
§173.31(b)(8)(iii)

Proposed § 173.31(b)(8)(iii) requires
that after the initial 5-year
implementation period has passed,
owners of PIH tank cars submit a
progress report to FRA identifying the
total number of in-service tank cars in
PIH service owned and the number of
those cars in compliance with the
enhanced head and shell protection
requirements of the proposed rule. This
paragraph would also require that tank
car owners certify in their progress
reports that their fleet does not contain
any pre-1989 tank cars in PIH service
subject to paragraph (b)(8)(ii).64

DOT estimates that the burden for this
reporting would be 5 minutes per
pertinent tank car.65 In the Regulatory
Impact Analysis (RIA), DOT estimated
that this requirement will cost $19,200
in the beginning of the 6th year of the
analysis, and this cost is for each tank
car. In addition, DOT has provided
postage, envelopes, and handling
charges of $1 per tank car report. This
cost would total $7,650, which would
also be incurred in the beginning of the
6th year of the analysis. The total cost
for this requirement is $26,800 for all
PIH tank car owners. DOT does not
expect many of these tank cars to be
owned by small entities. Therefore, this
reporting requirement would have very
little, if any, impact on small entities.

B. Filing Requirement for Alternative
Compliance With Proposed
§174.86(c)(1)

Proposed § 174.86(c)(1) provides that
if a tank car not meeting the enhanced
tank-head and shell puncture resistance
standards of the proposed rule is used
to transport PIH material over non-

64 This proposed requirement restricts the use of
PIH tank cars that were manufactured using non-
normalized steel for tank-head or shell
construction. Under it, tank cars manufactured
using non-normalized steel for the tank-head or
shell are not authorized to transport PIH materials
five years after the effective date of the final rule.

65 CALCULATION: ($30.05 wage rate) * (5
minutes/60 minutes) * (15,300 *.5) = $19,157.

signaled territory, its maximum
operating speed is limited to 30 mph.
Alternatively, paragraph (c)(2) provides
that railroads may implement
alternative safety measures in lieu of
complying with the 30 mph speed
restriction, so long as those alternative
safety measures provides an equivalent
level of safety as a traffic control system
complying with 49 CFR Part 236 and the
railroad completes a risk assessment
demonstrating this equivalent level of
safety. The rule proposes that this risk
assessment be submitted to FRA for
review and approval.

DOT does not expect a great number
of these applications. A typical
submission might consist of a
commitment to install a switch position
monitoring system, track integrity
circuits (except in areas where new rail
is prevalent), and a temporary speed
reduction to 40 mph during the period
a positive train control system is
installed on the wayside. DOT expects
that the average submission would
consist of between 20 and 30 pages.
DOT does not expect any of these
applications to be by small railroads.

C. Demonstration of Compliance With
Proposed Enhanced Tank-Head and
Shell Puncture Resistance System Tests

Proposed Appendix C to 49 CFR Part
179 provides that compliance with the
proposed enhanced tank head and shell
puncture-resistance standards can be
shown by computer simulation, by
simulation in conjunction with
substructure testing, by full-scale impact
testing, or a combination thereof. The
lowest cost and lowest level of
confidence is provided by simulation
alone. Substructure testing increases the
confidence in simulation modeling,
potentially with relatively modest costs,
depending on the details of the
substructure test. The highest level of
confidence is provided by full-scale
impact testing, along with the greatest
cost. The cost of such compliance is not
important to this assessment. DOT
firmly believes that no small entities
will be impacted by this requirement.

D. Impacts on Small Entities Resulting
From Specific Proposed Requirements

The impacts from this proposed
rulemaking would primarily result from
complying with the requirements for
building enhanced PIH tank cars. The
proposed rule provides affected entities
an 8-year period of time in which to
accomplish this goal.

1. Additional Cost for Enhanced PIH
Tank Cars

One of the impacts from this proposed
regulation would be an increase in the

cost of new PIH tank cars. The enhanced
crashworthiness features, while
increasing safety, would cause the
average PIH tank car to increase in cost
and also increase in weight. DOT
believes that the impact from this
increased cost in the tank cars would be
substantially passed from the
manufacturer to the tank car owners.
Since most tank cars are owned by the
shippers, much of this cost would be
passed on to them. These shippers
would most likely pass this cost on to
the end users in the form of higher
shipping costs. The capacity constraints
in the railroad system give shippers
some market power to pass on a
substantial portion of the costs (i.e.,
shippers do not need to cut costs to
attract customers). However, the
flexibility provided by the long phase in
period of the rulemaking, and the ability
of some customers to use substitute
products or purchase from shippers that
rely on other modes of transportation if
costs rise beyond their willingness to
pay, may temper passing through of
costs. If any of the additional or
marginal increases in a PIH tank car’s
cost are absorbed by shippers, then few,
if any, PIH material shippers that are
considered to be small entities would be
negatively affected. Based on
information from the DOT/PHMSA
HMIS registry of shippers, and industry
trade groups, DOT believes no small PIH
material shippers would be impacted. If
the higher cost of cars meeting the
proposed performance standard are not
absorbed by shippers and are not offset
by reductions in shipping rates
attributable to reduce potential liability
for catastrophic releases, small farmers
using anhydrous ammonia for fertilizer
might be impacted. The degree to which
they might be impacted depends, among
other things, on their ability to pass
costs on to consumers of agricultural
products. This may, in turn, be affected
by Federal government agricultural
policy. FRA specifically requests
comments on this issue.

2. Transferring Current PIH Tank Cars to
Other Services

A second impact from this proposed
rulemaking is the cost for transferring
the current PIH tank car fleet into
service for other products. This cost
would only be incurred for those PIH
tank cars that still have a useful life left.
DOT has estimated a cost of $2,500 per
PIH tank car for this impact. This cost
would only be incurred to the extent
that such an investment is believed to
yield a positive return to the investor.
As noted above, very few, if any, PIH
material shippers are considered to be
small entities. Thus, DOT does not
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believe that a substantial number of PIH
material shippers would be impacted,
nor by a significant economic amount.

3. Maintenance, Inspections, and
Training Related to the New PIH Tank
Cars

Another proposed requirement that
could impact small entities is the
maintenance, inspection, and training
costs related to the new PIH tank cars.
This impact will be borne by the
shippers. This impact would be
temporary and would occur as the first
new PIH tank cars are placed into
service because DOT expects that
initially it may be necessary to inspect
the new tank cars more often than
conventional tank cars to ensure
conformance with the enhanced
performance standards.

4. Fuel Cost: Impact of the Additional
Weight in New PIH Tank Cars

One of the impacts from this proposed
regulation would be an increased fuel
usage by trains resulting from the
additional 23,000 lbs that the new PIH
tank cars will carry due to the enhanced
crashworthiness features. (This
increased fuel cost would also be
incurred under the new AAR PIH tank
car standard.) Initially, this is a cost that
would be borne by the railroads.
However, the railroads would likely
pass much of that cost on to the PIH
material shippers through higher
shipping rates. This cost would in turn
be passed on to the end users,
depending on the product’s price
elasticity of demand, and the factors
noted in the “Additional Cost for
Enhanced PIH Tank Cars” section
above. Thus, this impact should not
affect any of the small railroads. Any
shippers that qualify as a small entity
will most likely pass the cost on to an
end user. Small farms and governmental
jurisdictions of small communities are
end users of PTH materials. They could
potentially be impacted by this cost.
However, the cost would be reflected in
the shipping rates of these materials.
The shipping rates of these products
should also decrease or stop increasing
due to the insurance costs related to the
PIH materials. This is because the
proposed enhanced features for the
future PIH tank cars would serve to
reduce the likelihood of a PIH material
release. Therefore, the risk of an
accident or derailment occurring where
a PIH tank car is ruptured and releases
its contents would have decreased, and
therefore serve to lower the insurance
costs associated with the shipment of
these materials.

5. Cost of Restricting Traffic Speed to 50
mph

One of the proposed requirements of
this rulemaking is that PIH tank cars be
limited to speeds of 50 mph on signaled
territory or track. This requirement is
not expected to impact any small
railroads, because none of them travel at
speeds greater than 50 mph.

6. Increased Traffic/Volume of PIH Tank
Cars

Due to several of the proposed
requirements in this rulemaking, it is
anticipated that the actual volume of
PIH tank car traffic would increase. In
general, this could affect railroads.
However, most small railroads transport
PIH tank cars from the manufacturing
facility to the connection point with the
Class I railroad. The traffic of these
types of shipments, for the short time
they are handled by small railroads, is
not expected to impact these railroads.
The number of cars will be few at that
point, and small railroads usually only
run one or two trains a day.

7. Cost of Restricting Speed to 30 mph
in Dark Territory

In proposed § 174.86(c), PIH tank cars
that do not meet the new performance
requirements would not be allowed to
travel at speeds in excess of 30 mph
when that tank car travels in non-
signaled territory. Railroads could
exceed the 30 mph limit, provided
equivalent safety criteria are met. This
proposed requirement should not
impact small railroads since most do not
operate at speeds greater than 30 mph.
This proposed requirement could serve
to delay deliveries for PIH material
shippers and contribute to higher
shipping rates. However, DOT does not
believe that there are any small PTH
material shippers. DOT would
encourage any entities that do meet
these criteria and would be negatively
impacted to provide comment to this
rulemaking. Governmental jurisdictions
of small communities that own a water
system that uses chlorine could be
impacted. Most chlorine that is
transported to these facilities is
transported to the end destination via a
truck in 1-ton tanks. This requirement
will serve to slow down some rail traffic
and increase the cost to ship via rail.
Therefore, small farms that use
anhydrous ammonia as a fertilizer could
also be impacted.

V. Identification of Relevant
Duplicative, Overlapping, or Conflicting
Federal Rules

There are no Federal rules that would
duplicate, overlap, or conflict with this
proposed rule.

VI. Alternatives Considered

DOT has identified no significant
alternative to the proposed rule which
satisfies the mandate of SAFETEA-LU,
related provisions of the Federal hazmat
law, or meets the agency’s objective in
promulgating this rule, and that would
minimize the economic impact of the
proposed rule on small entities. As in
all aspects of this IRFA, DOT requests
comments on this finding of no
significant alternative related to small
entities.

The process by which this proposed
rule was developed provided outreach
to small entities. DOT held three public
meetings (May 31-June 1, 2006,
December 14, 2006, and March 30,
2007).66 At each of the public meetings,
DOT sought comment and input from
small entities on issues related to the
safe transportation of hazardous
materials by railroad tank car and how
the proposed concepts would impact
small entities, as well as potential
alternatives that might mitigate such
impacts. Subsequent to publication of
this notice of proposed rulemaking,
DOT expects to hold additional public
meetings to discuss all aspects of the
proposed rule, including its potential
impact on small entities, and DOT
encourages the active participation of
any small entity potentially affected.

F. Paperwork Reduction Act

This proposed rule may result in an
increase in the information collection
and recordkeeping burden due to the
enhanced performance standards and
operational restrictions for railroad tank
cars that transport PIH materials.
PHMSA currently has an approved
information collection under OMB
Control Number 2137-0559, ““(Rail
Carriers and Tank Car Tanks
Requirements) Requirements for Rail
Tank Car Tanks—Transportation of
Hazardous Materials by Rail,” with
2,689 annual burden hours and an
expiration date of May 31, 2008.

Pursuant to 5 CFR 1320.8(d), PHMSA
is required to provide interested
members of the public and affected
agencies with an opportunity to
comment on information collection and
recordkeeping requests. This notice
identifies a revised information
collection request that PHMSA will
submit to the Office of Management and
Budget (OMB) for approval based on the
requirements in this proposed rule.

PHMSA has developed burden
estimates to reflect proposals in this
NPRM. PHMSA estimates that the
proposals in this rulemaking will result

66 See 71 FR 30019, 71 FR 67015, 72 FR 12259.
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in approximately 2,255 additional
burden hours and $67,650.00 additional
burden costs. PHMSA estimates that the
total information collection and
recordkeeping burdens for OMB Control
Number 2137-0559, “(Rail Carriers and
Tank Car Tank Requirements)
Requirements for Rail Tank Car Tanks-
Transportation of Hazardous Materials
by Rail,” would be as follows:

Total Annual Number of
Respondents: 400.

Total Annual Responses: 16,781.

Total Annual Burden Hours: 4,944.

Total Annual Burden Cost:
$170,236.25.

Requests for a copy of the information
collection should be directed to Deborah
Boothe or T. Glenn Foster, U.S.
Department of Transportation, Office of
Hazardous Materials Standards (PHH-
11), Pipeline and Hazardous Materials
Safety Administration, 1200 New Jersey
Avenue, SE., East Building, 2nd Floor,
Washington, DC 20590-0001,
Telephone (202) 366—8553.

All comments should be addressed to
the Dockets Unit as identified in the
ADDRESSES section of this rulemaking,
and received prior to the close of the
comment period identified in the
DATES section of this rulemaking. In
addition, you may submit comments
specifically related to the information
collection burden to the PHMSA Desk
Officer, OMB, at fax number 202—395—
6974. Under the Paperwork Reduction
Act of 1995, no person is required to
respond to an information collection
unless it displays a valid OMB control
number. If these proposed requirements
are adopted in a final rule with any
revisions, we will resubmit any revised
information collection and
recordkeeping requirements to OMB for
re-approval.

We specifically request comments on
the information collection and
recordkeeping burden associated with
developing, implementing, and
maintaining these requirements for
approval under this proposed rule.

G. Regulation Identifier Number (RIN)

A RIN is assigned to each regulatory
action listed in the Unified Agenda of
Federal Regulations. The Regulatory
Information Service Center publishes
the Unified Agenda in April and
October of each year. The RIN number
contained in the heading of this
document can be used to cross-reference
this action with the Unified Agenda.

H. Unfunded Mandates Reform Act

Pursuant to Section 201 of the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4, 2 U.S.C. 1531), each
Federal agency ‘““shall, unless otherwise

prohibited by law, assess the effects of
Federal regulatory actions on State,
local, and tribal governments, and the
private sector (other than to the extent
that such regulations incorporate
requirements specifically set forth in
law).” Section 202 of the Act (2 U.S.C.
1532) further requires that “before
promulgating any general notice of
proposed rulemaking that is likely to
result in the promulgation of any rule
that includes any Federal mandate that
may result in the expenditure by State,
local, and tribal governments, in the
aggregate, or by the private sector, of
$120,700,000 or more (adjusted
annually for inflation) in any 1 year, and
before promulgating any final rule for
which a general notice of proposed
rulemaking was published, the agency
shall prepare a written statement”
detailing the effect on State, local, and
tribal governments and the private
sector.

The proposed rule may result in the
expenditure of more than $120,700,000
(adjusted annually for inflation) by the
public sector in any one year. The
analytical requirements under Executive
Order 12866 are similar to the analytical
requirements under the Unfunded
Mandates Reform Act of 1995, and,
thus, the same analysis complies with
both analytical requirements.

I. Environmental Assessment

1. Background

The National Environmental Policy
Act, 42 U.S.C. 43214375, requires that
federal agencies analyze proposed
actions to determine whether the action
will have a significant impact on the
human environment. The Council on
Environmental Quality (CEQ)
regulations order federal agencies to
conduct an environmental review
considering: (1) The need for the
proposed action, (2) alternatives to the
proposed action, (3) probable
environmental impacts of the proposed
action and the alternatives, and (4) the
agencies and persons consulted during
the consideration process. 40 CFR
1508.9(b). We are proposing regulations
to enhance the safety of the
transportation by rail of certain
hazardous materials. We developed this
assessment to determine the effects of
this proposed rule on the environment
and whether a more comprehensive
environmental impact statement may be
required.

2. Purpose and Need

Hazardous materials are transported
by aircraft, vessel, rail, pipeline, and
highway. The need for hazardous
materials to support essential services

means that the transportation of
hazardous materials is unavoidable.
However, these shipments frequently
move through heavily-populated or
environmentally-sensitive areas where
the consequences of an incident could
be loss of life, serious injury, or
significant environmental damage. To
address the safety and environmental
risks associated with the transportation
of hazardous materials by rail, rail tank
cars must conform to rigorous design,
manufacturing, and requalification
requirements. The result is that tank
cars are robust packagings, equipped
with features such as shelf couplers,
head shields, thermal insulation, and
bottom discontinuity protection that are
designed to ensure that a tank car
involved in an accident will survive the
accident intact.

In the last several years, however,
there have been a number of rail tank
car accidents in which the tank car was
breached and product was lost on the
ground or into the atmosphere. Of
particular concern have been accidents
involving PIH materials. The purpose of
this NPRM is to adopt regulations to
enhance the safety of transporting PIH
materials by tank car. A primary safety
concern is the prevention of a
catastrophic release in proximity to
populated areas, including urban areas
and events or venues with large
numbers of people in attendance. Also
of major concern is the release of PTH
materials in proximity to iconic
buildings, landmarks, or
environmentally-sensitive areas. Such a
catastrophic event could be the result of
an accident—such as the January 18,
2002 derailment near Minot, North
Dakota, that resulted in the derailment
of 31 cars of a 112-car train.
Approximately 146,700 gallons of
anhydrous ammonia were immediately
released from five cars in the train set.
As a result, a toxic vapor plume covered
the derailment site and the surrounding
area. As of March 15, 2004, over $8
million had been spent on
environmental remediation from this
one incident.

3. Alternatives Considered

The goal of this proposed rule is to
enhance the safety of transporting PIH
materials by rail. In developing this
proposed rule, we considered three
alternatives:

Alternative 1: Do nothing.

This alternative continues the status
quo. In this alternative, we would not
issue a proposed rule to enhance the
accident survivability of tank cars (i.e.,
limiting the operating conditions of the
tank cars transporting PIH materials and
enhancing the tank-head and shell
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puncture-resistance systems), which
represents the most efficient and cost-
effective method of improving the
accident survivability of these cars.

This is not an acceptable alternative.
The transportation of PIH materials
poses unique and significant safety
threats that warrant careful
consideration of measures to address
safety vulnerabilities in existing
authorized packagings. The January 6,
2005 derailment and release of chlorine
in Graniteville, South Carolina, is an
example of the serious consequences
that can result from the unintentional
release of a PIH material. Selection of
this alternative could have a negative
impact on the environment because it
does not reduce safety vulnerabilities
related to the transportation of PIH
materials.

Alternative 2: Inpose enhanced safety
requirements for a limited list of PIH
materials transported by rail.

Under this alternative, we would
propose enhanced tank-head and shell-
puncture resistance standards for tank
cars used to transport a subset of PIH
materials that pose the most significant
safety risks, such as chlorine, but not for
tank cars used to transport less
hazardous materials, such as bromine or
acrolein.

The HMR define hazardous materials
by class. Any material, including a
mixture or solution, that meets the
definition of one of the nine defined
hazard classes is considered a
hazardous material and subject to the
applicable regulatory requirements. This
ensures that the regulations
comprehensively address the hazards
posed by many different types and
formulations of materials. Employing
this rationale, we determined that, for
the purposes of this rulemaking, we
would similarly address PIH materials
as a class. Moreover, while some PIH
materials may not pose as great a threat
to the public or the environment as
other PIH materials, it is in the public’s
best interest for all PIH materials to be
transported in the safest manner
possible. Nonetheless, selection of this
alternative could have a positive impact
on the environment because it would
reduce safety vulnerabilities related to
the transportation of certain PTH
materials.

Alternative 3: Impose enhanced safety
requirements for all PIH materials
transported by rail.

Under this alternative, we would
propose enhanced tank-head and shell-
puncture resistance standards for tank
cars used to transport all materials
meeting the definition of a PTH material.
This approach is consistent with the
overall regulatory philosophy

underlying the HMR in that it addresses
the safety risks posed by all materials
classed as PIH materials. This
alternative represents the most efficient
and cost-effective method of improving
the accident survivability of tank cars
transporting PIH materials. This
alternative should have a positive
impact on the environment because it
would enhance the accident
survivability of all rail tank cars used to
transport PIHmaterials, thereby
minimizing the possibility that PIH
materials would be released.

4. Analysis of Environmental Impacts

The potential for environmental
damage or contamination exists when
packages of hazardous materials are
involved in transportation accidents.
The ecosystems that could be affected
by a hazardous materials release during
transportation include air, water, soil,
and ecological resources (i.e.,wildlife
habitats). The adverse environmental
impacts associated with releases of most
hazardous materials are short-term
impacts that can be greatly reduced or
eliminated through prompt clean-up of
the accident scene.

Releases of PIH materials, such as
chlorine and anhydrous ammonia, may
result in serious health effects. High
concentrations of ammonia [greater than
1,700 parts per million (ppm)) in the
atmosphere cause compulsive coughing
and death, while lower concentrations
(lower than 700 ppm) cause eye and
throat irritation. Ammonia is lighter
than air so that it dissipates into the
atmosphere, the rate of dissipation
depending on the weather. Chlorine gas
is more than twice as heavy as air.
Therefore, it can settle in low lying
areas in the absence of wind. Humans
detect the presence of chlorine at
concentrations as low as 1 to 3 ppm. At
30 ppm, coughing and pain result; at
430 ppm death results in as little as 30
minutes. Higher concentrations of
chlorine can cause rapid fatality.
Chlorine gas reacts with water in the air
to form vapors of hydrochloric acid and
liberate nascent oxygen, both of which
cause massive tissue damage.

Releases of PTH materials may also
result in adverse environmental impacts
to soil and ground water. For example,
when anhydrous ammonia is released
into water, it floats on the surface,
rapidly dissolving into the water as
ammonium hydroxide while
simultaneously boiling into the
atmosphere as gaseous ammonia. In an
aquatic or wetland environment,
ammonium hydroxide can cause fish,
planktonic, and benthic organism
mortality in the vicinity of the release—
the size depending on the volume of

anhydrous ammonia that is released.
The chemical can also strip protective
oils from the feathers of shore birds,
causing drowning or infection. Such die
offs could spur high nutrient levels that
could stimulate noxious blooms of
algae. Terrestrial vegetation can also be
either damaged or killed, depending on
atmospheric concentrations.

Similarly, in an aquatic environment,
chlorine gas reacts with water to form
hypochlorous acid and hydrochloric
acid. The breakdown of hydrochloric
acid causes a decrease in the pH of the
water, making it more acidic. These
changes in water chemistry can cause
widespread damage to aquatic
environments, including fish kills. If
chlorine gas is released into soil,
chlorine will react with moisture,
forming hypochlorous acid and
hydrochloric acid, which can
contaminate ground water.

If adopted, we expect that the tank car
performance standards and operating
limitations will minimize the loss of
lading in the event of a derailment or
train-to-train collision. Therefore, we
have preliminarily determined that
there are no significant adverse
environmental impacts associated with
the proposals in this NPRM and that to
the extent there might be any
environmental impacts, they would be
beneficial given the reduced likelihood
of a hazardous materials release.

5. Locomotive Emissions

The U.S. Environmental Protection
Agency (EPA) finalized locomotive
emissions standards in 1997, which
became effective in 2000.57 Three
separate sets of emission standards were
established, with applicability of the
standards dependent on the date a
locomotive is first manufactured. The
first set of standards (Tier 0) apply to
locomotives and locomotive engines
originally manufactured from 1973
through 2001, at any time they are
remanufactured. The second set of
standards (Tier 1) apply to locomotives
and locomotive engines originally
manufactured from 2002 through 2004.
The final, and most stringent, set of
standards (Tier 2) apply to locomotives
and locomotive engines manufactured
in or after 2005. Tier 2 locomotives and
locomotive engines will be required to
meet the applicable standards at the
time of original manufacture and at each
subsequent manufacture.

As noted in the RIA to this NPRM, we
expect the speed restrictions proposed
in this rule to produce a net cost savings
in the area of fuel. Accordingly, the use
of less fuel, combined with the

6740 CFR 92.8.
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increasingly stringent locomotive
emissions standards of the EPA will
further reduce the emissions from
railroad freight transportation for
movements subject to the requirements
of this proposal.

6. Consultations and Public Comment

As of March 2007, FRA and PHMSA
have conducted three public meetings
intended to solicit public, private, and
government comments on alternatives
(regulatory or otherwise) to address this
serious issue. We invite commenters to
address the possible beneficial and/or
adverse environmental impacts of the
proposals in this NPRM. We will
consider comments received in response
to this NPRM in our assessment of the
environmental impacts of a final rule on
this issue.

J. Privacy Act

Anyone is able to search the
electronic form of any written
communications and comments
received into any of our dockets by the
name of the individual submitting the

review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477) or at http://www.dot.gov/
privacy.html.

List of Subjects
49 CFR Part 171

Exports, Hazardous materials
transportation, Hazardous waste,
Imports, Incorporation by reference,
Reporting and recordkeeping
requirements.

49 CFR Part 173

Hazardous materials transportation,
Packaging and containers, Radioactive
materials, Reporting and recordkeeping
requirements, Uranium.

49 CFR Part 174

Hazardous materials transportation,
Radioactive materials, Rail carriers,
Railroad safety, Reporting and
recordkeeping requirements.

49 CFR Part 179

The Proposed Rule

On the basis of the foregoing, PHMSA
proposes to amend title 49, Chapter I,
Subchapter C, as follows:

PART 171—GENERAL INFORMATION,
REGULATIONS, AND DEFINITIONS

1. The authority citation for part 171
continues to read as follows:

Authority: 49 U.S.C. 5101-5128, 44701; 49
CFR 1.45 and 1.53.

2.1In §171.7, in paragraph (a)(3), in
the Table of Material Incorporated by
Reference, under the entry “Association
of American Railroads,” add the entry
“AAR Standard S—286—-2002,
Specification for 286,000 lbs. Gross Rail
Load Cars for Free/Unrestricted
Interchange Service, revised as of
September 1, 2005, to read as follows:

§171.7 Reference material.
(a) * x %

(3) Table of material incorporated by

document (or signing the document, if Hazardous materials transportation, reference. * * *
submitted on behalf of an association, Railroad safety, Reporting and
business, labor union, etc.). You may recordkeeping requirements.
. 49 CFR
Source and name of material reference
Association of American Railroads
AAR Standard S—286—2002, Specification for 286,000 Ibs. Gross Rail Load Cars for Free/Unrestricted Interchange Service, re- 179.13
vised as of September 1, 2005.
* * * * *

PART 173—SHIPPERS—GENERAL
REQUIREMENTS FOR SHIPMENTS
AND PACKAGINGS

3. The authority citation for part 173
continues to read as follows:

AuthOI‘ity: 49 U.S.C. 5101-5128, 44701; 49
CFR 1.45, 1.53.

4. Amend §173.31 as follows:

a. Revise paragraphs (a)(6) and (b)(3);

b. Revise paragraph (b)(6)
introductory text;

c. Add paragraphs (b)(7) and (b)(8);
and

d. Revise paragraph (e)(2)(ii).

The revisions and additions read as
follows:

§173.31 Use of Tank Cars.
(a) * % %

(6) Unless otherwise specifically
provided in this part:

(i) When the tank car delimiter is an
“A,” offerors may also use tank cars
with a delimiter “S,” “J,” “M,” “N”’ or
o

(ii) When the tank car delimiter is an
“S,” offerors may also use tank cars
with a delimiter “J,” “M,” “N”’ or “T.”

(iii) When the tank car delimiter is a
“T,” offerors may also use tank cars
with a delimiter of “J”” or “N.”

(iv) When the tank car delimiter is a
“],”” offerors may also use tank cars with
a delimiter of “N.”

(v) When a tank car delimiter is an
“M,” offerors may also use tank cars
with delimiter of “N.”

(vi) When a tank car delimiter is an
“N,” offerors may not use a tank car
with any other delimiter.

* * * * *

(b] * * %

(3) Tank-head puncture-resistance
requirements. (i) Tank cars used to
transport a Class 2 material, other than

a material poisonous by inhalation, and
tank cars constructed from aluminum or
nickel plate used to transport any
hazardous material must have a tank-
head puncture-resistance system that
conforms to the requirements of
§179.16(a) of this subchapter.

(ii) Tank cars used to transport
material poisonous by inhalation must
have a tank-head puncture-resistance
system that conforms to the
requirements of § 179.16(b) of this
subchapter, as follows:

(A) Tank cars built after [INSERT
DATE 2 YEARS AFTER EFFECTIVE
DATE OF FINAL RULE] must have a
tank-head puncture-resistance system
conforming to the requirements of
§179.16(b) of this subchapter.

(B) Tank cars built on or before
[INSERT DATE 2 YEARS AFTER
EFFECTIVE DATE OF FINAL RULE]
must have a tank-head puncture-
resistance system conforming to the
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requirements of § 179.16(b) by [INSERT
DATE 8 YEARS AFTER EFFECTIVE
DATE OF FINAL RULE].

* * * * *

(6) Scheduling of modifications and
progress reporting. The date of
conformance for the continued use of
tank cars subject to paragraphs (b)(4),
(b)(5), and (f) of this section and
§ 173.314(j) is subject to the following
conditions and limitations.

(7) Tank shell puncture-resistance
system. Tank cars used to transport
material poisonous by inhalation must
have a tank shell puncture-resistance
system that conforms to the
requirements of § 179.24 of this
subchapter, as follows:

(i) Tank cars built after [INSERT
DATE 2 YEARS AFTER EFFECTIVE
DATE OF FINAL RULE] must have a
tank shell puncture-resistance system
conforming to the requirements of
§ 179.24 of this subchapter.

(ii) Tank cars built on or before
[INSERT DATE 2 YEARS AFTER
EFFECTIVE DATE OF FINAL RULE]
must have a tank shell puncture-
resistance system conforming to the
requirements of § 179.24 by [INSERT
DATE 8 YEARS AFTER EFFECTIVE
DATE OF FINAL RULE].

(8) Tank-head and shell puncture-
resistance systems implementation
schedule and reporting requirement.
Each owner of a tank car subject to
paragraphs (b)(3)(ii) and (b)(7) of this
section must comply with the following
implementation schedule and reporting
requirements:

(i) No later than [INSERT DATE 5
YEARS FROM THE EFFECTIVE DATE
OF THE FINAL RULE], each owner
must have brought at least 50 percent of
its tank car fleet used to transport
material poisonous by inhalation into
compliance with the requirements of
§§179.16(b) and 179.24 of this
subchapter.

(ii) After [INSERT DATE 5 YEARS
AFTER EFFECTIVE DATE OF FINAL
RULE], tank cars manufactured using
non-normalized steel for head or shell
construction may not be used for the
transportation of material poisonous by
inhalation.

(iii) No later than [INSERT DATE 5
YEARS AND TWO MONTHS FROM
THE EFFECTIVE DATE OF FINAL
RULE], each tank car owner must
submit to the Federal Railroad
Administration, Hazardous Materials
Division, Office of Safety Assurance and
Compliance, 1200 New Jersey Avenue,
SE., Washington, DC, 20590, a progress
report that shows the total number of in-
service tank cars subject to paragraphs

(b)(3)(ii) and (b)(7) of this section and of
those tank cars, the number of cars in
compliance with §§179.16(b) and
179.24 of this subchapter. In this report,
the tank car owner must also certify that
its fleet does not include any tank car
subject to paragraph (b)(8)(ii).

R

EZ]) * % %

(ii) Tank-head and shell puncture-
resistance systems. As provided in
paragraphs (b)(3)(ii) and (b)(7) of this
section, each tank car transporting a
material poisonous by inhalation must
meet the tank-head and shell puncture-
resistance system requirements of
§§179.16(b) and 179.24 of this
subchapter. Except as provided in
paragraph (b)(8) of this section, a tank
car that does not conform to these
requirements may not be used to
transport any material poisonous by
inhalation after [[INSERT DATE 8
YEARS AFTER EFFECTIVE DATE OF
FINAL RULE].

* * * * *

5. Amend § 173.249 as follows:

a. Revise the last sentence of
paragraph (a); and

b. Add new paragraph (g).

The revisions and additions read as
follows:

§173.249 Bromine.

(a) * * * Tank cars must conform to
the requirements in paragraphs (a)
through (g) of this section.

(g) Except as provided in
§173.31(b)(8), for shipments offered for
transportation or transported after
[INSERT DATE 8 YEARS AFTER
EFFECTIVE DATE OF FINAL RULE],
each tank car must meet the tank-head
and shell puncture-resistance system
requirements of §§179.16(b) and 179.24
of this subchapter.

6.In §173.314, revise paragraph (k) to
read as follows:

§173.314 Compressed gases in tank cars
and multi-unit tank cars.

(k) Special requirements for chlorine.
(1) Tank cars built after September 30,
1991, and before [INSERT 2 YEARS
AFTER EFFECTIVE DATE OF THE
FINAL RULE] must have an insulation
system consisting of 5.08 cm (2 inches)
glass fiber placed over 5.08 (2 inches) of
ceramic fiber. Tank cars built after
[INSERT 2 YEARS AFTER EFFECTIVE
DATE OF THE FINAL RULE] must have
a thermal protection system conforming
to § 179.18 of this subchapter, or have
an insulation system with an overall
thermal conductance of no more than
0.613 kilojoules per hour, per square

meter, per degree Celsius temperature
differential (0.03 B.t.u. per square foot,
per hour per degree Fahrenheit
temperature differential).

(2) Tank cars must have excess flow
valves on the interior pipes of liquid
discharge valves.

(3) Tank cars constructed to a DOT
105A500W specification may be marked
as a DOT 105A300W specification with
the size and type of reclosing pressure
relief valves required by the marked
specification.

(4) Except as provided in
§173.31(b)(8), for shipments offered for
transportation or transported after
[INSERT DATE 8 YEARS AFTER
EFFECTIVE DATE OF FINAL RULE],
each tank car must meet the tank-head
and shell puncture-resistance system
requirements of §§179.16(b) and 179.24
of this subchapter.

7.In §173.323, revise paragraph (c)(1)
to read as follows.

§173.323 Ethylene Oxide.

* * * * *

(C) * *x %

(1) Tank cars. Class DOT 105 tank
cars:

(i) Each tank car must have a tank test
pressure of at least 20.7 Bar (300 psig);
and

(ii) Except as provided in
§ 173.31(b)(8), for shipments offered for
transportation or transported after
[INSERT DATE 8 YEARS AFTER
EFFECTIVE DATE OF FINAL RULE],
each tank car must meet the tank-head
and shell puncture-resistance system
requirements of §§179.16(b) and 179.24
of this subchapter.

* * * * *

PART 174—CARRIAGE BY RAIL

8. The authority citation for part 174
continues to read as follows:

Authority: 49 U.S.C. 5101-5128; 49 CFR
1.53

9. Add new §174.2 to read as follows:

§174.2 Limitation on actions by states,
local governments, and Indian tribes.

Sections 5125 and 20106 of Title 49,
United States Code, limit the authority
of states, political subdivisions of states,
and Indian tribes to impose
requirements on the transportation of
hazardous materials in commerce. A
state, local, or Indian tribe requirement
on the transportation of hazardous
materials by rail may be preempted
under either 49 U.S.C. 5125 or 20106, or
both.

(a) Section 171.1(f) of this subchapter
describes the circumstances under
which 49 U.S.C. 5125 preempts a
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requirement of a state, political
subdivision of a state, or Indian tribe.

(b) Under the Federal Railroad Safety
Act (49 U.S.C. 20106), administered by
the Federal Railroad Administration
(see 49 CFR parts 200-268), laws,
regulations and orders related to
railroad safety, including security, shall
be nationally uniform to the extent
practicable. A state may adopt, or
continue in force, a law, regulation, or
order covering the same subject matter
as a DOT regulation or order applicable
to railroad safety and security
(including the requirements in this
subpart) only when an additional or
more stringent state law, regulation, or
order is necessary to eliminate or reduce
an essentially local safety or security
hazard; is not incompatible with a law,
regulation, or order of the United States
Government; and does not unreasonably
burden interstate commerce.

10. Revise §174.86 to read as follows:

§174.86 Maximum allowable operating
speed.

(a) For molten metals and molten
glass shipped in packagings other than
those prescribed in § 173.247 of this
subchapter, the maximum allowable
operating speed may not exceed 24 km/
hour (15 mph) for shipments by rail.

(b) For trains transporting tank cars
containing a material poisonous by
inhalation, the maximum allowable
operating speed may not exceed 80.5
km/hour (50 mph) for shipments by rail.

(c) (1) Prior to [INSERT DATE 8
YEARS AFTER EFFECTIVE DATE OF
FINAL RULE], if a tank car that does not
meet the tank-head and shell puncture-
resistance system requirements of
§179.16(b) and § 179.24 of this
subchapter is used to transport by rail
a material poisonous by inhalation, the
maximum allowable operating speed of
the train may not exceed 48.3 km/hour
(30 mph) for that tank car when
transported over non-signaled territory.
For purposes of this section, non-
signaled territory means a rail line not
equipped with a traffic control system
or automatic block signal system that
conforms to the requirements in part
236 of this chapter.

(2) As an alternative to complying
with paragraph (c)(1) of this section, a
railroad may provide for alternative risk
mitigations and complete a risk
assessment that includes appropriate
data and analysis establishing that the
operating conditions over the subject
trackage provide at least an equivalent
level of safety as a traffic control system
that conforms to the requirements in
part 236 of this chapter, including
consideration of the contribution of the

traffic control system to broken rail
detection, provided:

(i) The risk assessment is submitted to
FRA'’s Associate Administrator for
Safety, for review; and

(ii) The Associate Administrator
determines in writing that the risk
assessment establishes that the
requirement of paragraph (c)(2) is met.

PART 179—SPECIFICATIONS FOR
TANK CARS.

11. The authority citation for part 179
continues to read as follows:

Authority: 49 U.S.C. 5101-5128; 49 CFR
part 1.53.

12. Add a new §179.8 to read as
follows:

§179.8 Limitation on actions by states,
local governments, and Indian tribes.

Sections 5125 and 20106 of Title 49,
United States Code, limit the authority
of states, political subdivisions of states,
and Indian tribes to impose
requirements on the transportation of
hazardous materials in commerce. A
state, local, or Indian tribe requirement
on the transportation of hazardous
materials by rail may be preempted
under either 49 U.S.C. 5125 or 20106, or
both.

(a) Section 171.1(f) of this subchapter
describes the circumstances under
which 49 U.S.C. 5125 preempts a
requirement of a state, political
subdivision of a state, or Indian tribe.

(b) Under the Federal Railroad Safety
Act (49 U.S.C. 20106), administered by
the Federal Railroad Administration
(see 49 CFR parts 200-268), laws,
regulations and orders related to
railroad safety, including security, shall
be nationally uniform to the extent
practicable. A state may adopt, or
continue in force, a law, regulation, or
order covering the same subject matter
as a DOT regulation or order applicable
to railroad safety and security
(including the requirements in this
subpart) only when an additional or
more stringent state law, regulation, or
order is necessary to eliminate or reduce
an essentially local safety or security
hazard; is not incompatible with a law,
regulation, or order of the United States
Government; and does not unreasonably
burden interstate commerce.

13. Revise §179.13 to read as follows:

§179.13 Tank car capacity and gross
weight limitation.

(a) Except as provided in paragraph
(b) of this section, tank cars built after
November 30, 1970, may not exceed
34,500 gallons (130,597 L) capacity or
263,000 pounds gross weight on rail.
Existing tank cars may not be converted

to exceed 34,500 gallons capacity or
263,000 pounds gross weight on rail.

(b) Tank cars meeting the tank-head
and shell puncture-resistance
requirements of § 179.16(b) and § 179.24
of this subchapter, may not exceed
34,500 gallons (130,597 L) capacity or
286,000 pounds (129,727 kg) gross
weight on rail. Tank cars exceeding
263,000 pounds and up to 286,000
pounds gross weight on rail must meet
the requirements of AAR Standard S—
286-2002, SPECIFICATION FOR
286,000 LBS. GROSS RAIL LOAD CARS
FOR FREE/UNRESTRICTED
INTERCHANGE SERVICE (adopted
November, 2002 and revised September
1, 2005) (IBR; see §171.7 of this
subchapter).

14. Revise §179.16 to read as follows:

§179.16 Tank-head puncture-resistance
systems.

When the regulations in this
subchapter require a tank-head
puncture-resistance system, the system
must meet the following requirements:

(a) Performance standard for tank
cars transporting a hazardous material
other than a material poisonous by
inhalation. (1) For rail tank cars
required to have tank-head puncture-
resistance systems pursuant to
§ 173.31(b)(3)(i) of this subchapter, the
tank-head puncture-resistance system
must be capable of sustaining, without
any loss of lading, coupler-to tank-head
impacts at relative car speeds of 29 km/
hour (18 mph) when:

(i) The weight of the impact car is at
least 119,295 kg (263,000 pounds);

(ii) The impacted tank car is coupled
to one or more backup cars that have a
total weight of at least 217,724 kg
(480,000 pounds) and the hand brake is
applied on the last “backup” car; and

(iii) The impacted tank car is
pressurized to at least 6.9 Bar (100 psig).

(2) Compliance with the requirements
of paragraph (a)(1) of this section must
be verified by full-scale testing
according to appendix A of this part.

(3) As an alternative to requirements
prescribed in paragraph (a)(2) of this
section, compliance with the
requirements of paragraph (a)(1) of this
section may be met by installing full-
head protection (shields) or full tank-
head jackets on each end of the tank car
conforming to the following:

(i) The full-head protection (shields)
or full tank-head jackets must be at least
1.27 cm (0.5 inch) thick, shaped to the
contour of the tank head and made from
steel having a tensile strength greater
than 379.21 N/mm?2 (55,000 psi);

(ii) The design and test requirements
of the full-head protection (shields) or
full tank-head jackets must meet the
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impact test requirements in Section 5.3
of the AAR Specifications for Tank Cars
(IBR, see § 171.7 of this subchapter); and

(iii) The workmanship must meet the
requirements in Section C, Part II,
Chapter 5, of the AAR Specifications for
Design, Fabrication, and Construction of
Freight Cars (IBR, see § 171.7 of this
subchapter).

(b) Performance standard for tank
cars transporting material poisonous by
inhalation. For rail tank cars required to
have a tank-head puncture-resistance
system pursuant to § 173.31(b)(3)(ii) of
this subchapter, the tank-head puncture-
resistance system must be capable of
sustaining an impact at 48.3 km/hour
(30 mph) without loss of lading, as
demonstrated by any of the methods of
compliance specified in Appendix C of
this part.

15.In § 179.22, add paragraphs (e)
and (f) to read as follows:

§179.22 Marking.
* * * * *

(e) Each tank car conforming to the
tank-head puncture-resistance system
requirements prescribed in § 179.16(b)
and the shell puncture-resistance
system requirements prescribed in
§ 179.24, but with no thermal protection
system, must have the letter “M”
substituted for the letter “A” or “S” in
the specification marking.

(f) Each tank car conforming to the
tank-head puncture-resistance system
requirements prescribed in § 179.16(b),
the shell puncture-resistance system
requirements prescribed in § 179.24,

and with a thermal protection system,
must have the letter “N”’ substituted for
the letter (‘A’?’ K(J’,)’ “M,’? E&S’)’ OI‘ E&T’? in
the specification marking.

16. Add a new §179.24 to read as
follows:

§179.24 Tank shell puncture-resistance
systems; performance standard.

When the regulations in this
subchapter require a tank shell
puncture-resistance system, the tank
shell puncture-resistance system must
be capable of sustaining an impact at
40.3 km/hour (25 mph) without loss of
lading, as demonstrated by any of the
methods of compliance specified in
Appendix C of this part.

17.In §179.102—-17, add a new
paragraph (m) to read as follows:

§179.102-17 Hydrogen chloride,
refrigerated liquid.

(m) Except as provided in
§173.31(b)(8) of this subchapter, each
tank car must meet the tank-head and
shell puncture-resistance system
requirements of §§179.16(b) and 179.24
of this subchapter by [INSERT DATE 8
YEARS AFTER EFFECTIVE DATE OF
FINAL RULE].

18. Add Appendix C to Part 179 to
read as follows:

APPENDIX C TO PART 179—
PROCEDURES FOR ENHANCED
TANK-HEAD AND SHELL PUNCTURE-
RESISTANCE SYSTEMS TESTS

This Appendix provides performance
criteria for the impact evaluation of tank cars

designed to carry material poisonous by
inhalation. Each of the following criteria
describes a collision scenario in which the
integrity of the tank must be maintained.
These performance criteria are intended to
prevent loss of lading during train collisions
and derailments.

(a) Tank Heads.

(1) Objective. The end structures of the
tank car must withstand a frontal impact
with a proxy object which is intended to
approximate a loaded freight car, including
the coupler with the knuckle removed. (see
figure 1).

(2) Fixed rigid punch characteristics and
orientation. The fixed rigid punch must have
the following characteristics: It shall protrude
at least 1.5 meters (60 inches) from its base
and it shall be 0.5 meters (21 inches) above
the lowest edge of the commodity tank. The
fixed rigid punch must have cross-section of
15.2 centimeters (6 inches) high by 15.2
centimeters (6 inches) wide, with 1.3
centimeter (2 inch) radii on the edges of the
impact face.

(3) Tank car characteristics. The tank car
must be filled with no more than 10% outage
with lading of the same density as the
commodity the car type is intended to carry,
and pressurized to at least 100 psi.

(4) Impact. The end structure of the tank
car must withstand a 48.3 km/hour (30 mph)
impact with the fixed rigid punch, resulting
in the tank maintaining its integrity. At the
instant of contact, the longitudinal centerline
of the punch must be aligned with the
longitudinal centerline of the tank.

(5) Result. There must be no loss of lading
due to this impact. A test is successful if
there is no visible leak from the standing tank
car for at least one hour after the impact.
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(b) Tank Shell.

(1) Objective. The shell structure of the
tank car must withstand a side impact with
a proxy object which is intended to
approximate a loaded freight car, including
the coupler with the knuckle removed (see
figure 2).

(2) Proxy object characteristics and
orientation. The proxy object must have the
following characteristics: 286,000 pound
minimum weight and rigid punch protruding
at least 1.5 meters (60 inches). The rigid

Elevation View
Figure 1. Head Impact

punch must have cross-section of 15.2
centimeters (6 inches) high by 15.2
centimeters (6 inches) wide, with 1.3
centimeter (/2 inch) radii on the edges of the
impact face.

(3) Tank car characteristics. The tank car
must be filled with no more than 10% outage
with lading of the same density as the
commodity the car type is intended to carry,
and pressurized to at least 100 psi. The tank
car must be restrained in the direction of
impact.

Tank Car

(4) Impact. The end structure of the tank
car must withstand a 40.3 km/hour (25 mph)
impact with the proxy object resulting in the
tank maintaining its integrity. At the instant
of contact, the longitudinal centerline of the
punch must be aligned with the lateral
centerline of the tank.

(5) Result. There must be no loss of lading
due to this impact. A test is successful if
there is no visible leak from the standing tank
car for at least one hour after the impact.
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(c) Demonstration of Compliance.—
Compliance with the tank-head and shell
puncture-resistance system requirement tests

above must be demonstrated by any of the
methods prescribed in this paragraph, or by
a combination of these methods. Before a
design is implemented based on the methods
in (2) through (5) below, the party seeking to
comply must submit all relevant
documentation and analysis to FRA and FRA
will acknowledge in writing that compliance
with the requirements has been met.

(1) Full-scale testing.

'
'
'
'
'
i
i

Proxy Object
Tank
‘ ) Centerline
. Tank Car
Plan View
25 mph 4
9;} 60 inches %
Proxy Object Tank Car
Y Tank
Centerline

Elevation View

Figure 2. Shell Impact

(2) Performance of the test with
substructures or models of appropriate scale
incorporating those features that are
significant with respect to the item under
investigation, when engineering experience
has shown results of those tests to be suitable
for design purposes. When a scale model is
used, the need for adjusting certain test
parameters must be taken into account.

(3) Calculations, computer simulation, or
substructure testing using reliable and
conservative procedures and parameters;

(4) Reference to a previous satisfactory
design of a sufficiently similar nature; or

(5) A combination of any of the methods
set forth in paragraphs (2) through (4) above.

Issued in Washington, DC on March 26,
2008, under the authority delegated in 49
CFR Part 106.
Theodore L. Willke,

Associate Administrator for Hazardous
Materials Safety.

[FR Doc. E8—6563 Filed 3—-31-08; 8:45 am]|
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